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Institutional Controls & Environmental Covenant
Guidance for LUST Sites

Taken from Tier 2 Cleanup Report Guidance

Institutional Controls

The purpose of an institutional control is to restrict access to or use of property such that an applicable receptor could
not be exposed to chemicals of concern for as long as the target level is exceeded at applicable points of exposure and
compliance.

An institutional control can include any of the following:
e Alaw of the United States or the state
e Aregulation issued pursuant to federal or state laws
e Anordinance or regulation of a political subdivision where real estate subject to the institutional control is
located
e Pursuant to lowa Code 558 et seq., a restriction of the use of or activities occurring at real estate which are
embodied in a covenant running with the land which:
a. Contains a legal description of the real estate
Is properly executed
Is recorded in the appropriate office of the county where the real estate is located
Adequately and accurately describes the institutional control
Is in the form of a covenant as presented on the DNR UST webpage or in such a manner reasonably
acceptable to the DNR
e Any other institutional control the owner or operator can reasonably demonstrate will reduce the risk of a
release throughout the period necessary to protect human health and the environment.

Poogo

If an institutional control is used to obtain pathway clearance, complete documentation of the institutional control, e.g.,
copies of ordinances or deed restrictions must be provided before the DNR will approve pathway clearance or a NAR
classification. It must be clear in the documentation that the institutional control will cover the entire area of concern
(e.g., receptor ID plume). Documentation may be provided as an appendix to the Tier 2 Report.

City and County Well Ordinances

A city or county well ordinance may be used as an institutional control to restrict the installation of drinking and non-
drinking water wells. The DNR UST webpage has an approved list of city and county well ordinances. For those that have
been approved, the CGP does not have to submit copies of the ordinance but does have to submit supporting
documentation.

Instead of a formal agreement, the DNR requires written acknowledgement from a county department of health (usually
referred to as the county sanitarian) that they have been provided a copy of the local ordinance, the local authority’s
certification letter and applicable receptor ID maps depicting the area of concern. The county then is asked to sign a
certification letter that states (1) they would require any applicant for a county permit to obtain all local approvals; and
(2) based on the supporting documents provided, they would not likely permit a well within the area of concern.

Therefore, when relying on a local ordinance, the DNR now requires the model certification letter from the local
permitting authority and a new certification letter from the county department of health if they have delegated
permitting authority from the DNR. We have developed a second model certification letter to be prepared by the county
department of health which should be submitted with the local authority certification letter. This new county
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certification letter is to be used along with the model letter for local authorities. Please take the time to read and revise
it to fit your particular circumstances (e.g., bedrock sites). Print letters on official letterhead and ensure the name and
official title of the signatory is printed or typed below the signature.

A signed letter serves as acknowledgement the administrating authority received documentation about the LUST site,
had the opportunity to review the materials, verified the site is within the scope of the ordinance, and is willing to
enforce it. If a county refuses to sign a certification letter when a DNR accepted ordinance exists, the DNR should be
notified. Please be aware, reclassification of a pathway or site by use of institutional controls is not in effect until the
documents have been reviewed and accepted by the DNR.

If relying on a local ordinance within a county that does not have delegated permitting authority from the DNR, it should
be documented that a local certification letter, including all supporting documentation, has been sent to the DNR Water

Supply Section.

Local Ordinances as Institutional Controls for Groundwater Ingestion Pathways

Institutional controls may be used at both Tier 1 and Tier 2 to restrict installation of drinking and non-drinking water
wells, as those terms are defined in IAC 567-135.2. These controls may be used to obtain no action required status for a
groundwater ingestion pathway classified as low risk due to potential receptor conditions. Institutional controls must
effectively restrict future well construction within the area of the receptor ID plume which exceeds the Tier 1 levels for
potential receptors. In some cases where the number of affected parcels of property is limited, an environmental
covenant may be the most efficient and effective method to achieve this purpose. In other cases, local ordinances which
restrict the installation of private wells due to the availability of public water systems may be sufficient to effectively
restrict future installation of drinking and non-drinking water wells. A combination of environmental covenants and local
ordinances may be designed to meet these objectives as well.

Generally, if an effective institutional control cannot be achieved, the options for the responsible party include:
e Monitor contaminants until concentrations fall below the Tier 1 level for potential receptors and complete a well
receptor survey at least annually.
e Remediate contaminants to less than Tier 1 levels.
e Conduct a Tier 3 evaluation to reassess the risks associated with the potential receptor area of concern.

Local Ordinance Regulating on the Basis of Availability of Public Water Supply

Counties and municipalities may have ordinances which regulate the permitting of private water wells when a public
water supply is readily available. A list of approved city and county well ordinances can be found on the DNR UST
webpage. Generally, these ordinances restrict the construction of private wells whenever public water is readily available
but also reserve exception authority to grant variances. These types of ordinances may provide a much more reliable
basis for restricting well construction within the area of concern and may serve as an effective institutional control.

These ordinances may specifically state the county is exercising its authority in the county and within municipal
jurisdictions or the county may have entered into 28E agreements with certain large municipalities to clarify and resolve
any issues of conflicting jurisdiction. In some cases, a municipality may also have adopted a similar ordinance. These
ordinances may or may not define private well to include DNR’s definition of non-drinking water wells. Typically, there
will also be a provision giving the permitting authority variance or exception authority.

In order for these ordinances to be considered an effective institutional control, a CGP must submit the following
documentation as part of a request for approval as institutional control:
e A copy of the entire county or municipal ordinance regulating well permitting must be submitted if the
ordinance is not on the approved list.
o Aletter from the permitting authority consistent with DNR’s model letter which confirms:
1. The authority has been provided the necessary receptor ID plume maps showing the extent of the actual
plume and simulated plume (area of concern) and the authority has jurisdiction over the area of concern.
2. The permitting authority has made a determination that a public water supply is readily available within the
meaning of their ordinance in the area proposed to be subject to the private well restriction.
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3. The permitting authority “would not” or “would not likely” permit a drinking or non-drinking water well as
defined in IAC 567-135.2 within the area proposed to be subject to the control due to the presence of public
water.

4. The permitting authority will make a reasonable effort to notify the DNR UST section of any permit
application, approval or denial within the proposed area of concern.

5. The letter must be signed, printed on official letterhead, and include the name and official title of the
signatory.

DNR will review the information submitted by the groundwater professional and independently determine if the terms of
the ordinance and the permitting authority’s written assurance is sufficient to warrant approval as an effective control.

Environmental Covenant

In 2005, the lowa General Assembly passed The Uniform Environmental Covenants Act (UECA), which creates a real
estate instrument to address contamination that exists on a property. An environmental covenant is a type of
institutional control. A responsible party is expected to use the model environmental covenant developed by the DNR. If
the terms are modified, please identify those suggested revisions and submit for DNR review. Overall, the environmental
covenant should identify the objective, specific activity(s), and use limitation(s) appropriate for the site.

It is recommended the environmental covenant be approved by intended signatories prior to submittal to the DNR. Also,
until all signatories have been obtained, the covenant should not be recorded with the appropriate county office.
Although it is preferred that the covenant and supporting documentation be submitted by an lowa licensed attorney, the
DNR can also accept documents prepared by the CGP.

Additional documentation submitted with the environmental covenant should include, but is not limited to:

e Property interest certification

1. An attorney may submit a letter documenting a sufficient title and lien research has been conducted
identifying all necessary legal and equitable interests and that they have given preliminary consent. This
would include at a minimum all fee title owners by deed, contract sellers, buyers and assignees, mortgagees,
lessees and other consensual lien holders. The letter should certify that, in the opinion of the attorney,
obtaining signatures of the identified parties satisfies legal requirements necessary to validate the covenant.

2. A non-attorney preparing the covenant and supporting documentation is required to complete the property
ownership form available on the DNR UST webpage.

e Proof of ownership. Documentation of the legal capacity of all signatories must be submitted. This will usually be
in the form of a deed or contract for deed, mortgage instrument, lease, or other consensual lien instruments
which document the legal capacity as an individual or other entity, such as a partnership, corporation, or other
business organization.

e Map or appropriate diagram. A map or diagram depicting the boundaries as described in the environmental
covenant should be included. The purpose of this document is to allow the DNR to confirm that the area legally
described corresponds to the area to be restricted. The map or diagram should have sufficient legal description,
accuracy, and information to allow the reviewer to trace boundaries of the site as legally described. It is
recommended the preparer highlight the boundaries of the legally described property subject to the covenant.
The preparer needs to certify the depicted area corresponds to the area legally described in the covenant.

e Summary of Purpose. The CGP should submit a narrative summary of the activity and use limitations in the
covenant, the potential exposure(s) it is intended to regulate, and any other purpose(s) the covenant intends to
accomplish. CGP should attach, or refer to, technical documents in the submittal, including groundwater or soil
plume maps that identify the area(s) of concern and area(s) being restricted. Please acknowledge whether the
environmental covenant is being used in combination with any other institutional control.

A certified, recorded copy of the environmental covenant must be sent to each person who signs the covenant, including
the DNR. In addition, a copy must be submitted to the jurisdiction in which the property is located.

Additional information regarding completing and submitting an environmental covenant can be found on the DNR UST
webpage.
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Note: Drafts of environmental covenants should be submitted electronically as Word documents to the DNR UST Staff
Attorney and LUST Project Manager.

Pathway-specific Environmental Covenants
Groundwater Ingestion and Soil Leaching to Groundwater Ingestion Pathways

At Tier 2, the institutional control must restrict the installation of drinking or non-drinking water wells as defined in IAC
567-135.2 at all points within the applicable area of concern.

The covenant may be applied to the entire parcel, or it is also acceptable to limit the restriction to the area of concern as
long as the applicable maps are specifically referenced in the covenant and attached as exhibits. The maps must be
accurately drawn to scale by reference to the legally described boundaries of the affected parcel and the area of the
restriction clearly depicted.

Vapor Pathways
Potential vapor receptor types are shown in the following table.

Confined Space Receptors Sanitary Sewer Receptors
residential residential
Groundwater vapor - - Groundwater vapor - -
nonresidential nonresidential
Soil leaching to groundwater residential Soil leaching to groundwater residential
vapor nonresidential vapor nonresidential
) residential ) residential
Soil vapor - - Soil vapor - -
nonresidential nonresidential

If the explosive receptor survey has not identified an exceedance, and one or more of these receptor types are classified
low risk for potential receptors, the terms of the environmental covenant must restrict all enclosed spaces which are
defined as “‘confined spaces” or “sanitary sewers,” whichever applies. See IAC 567-135.10(6) & (7) and Tier 2 Guidance.

The environmental covenant must restrict installation of confined spaces or sanitary sewers on those properties which
are BOTH within the applicable receptor ID plume and are designated with the applicable zoning of residential or
nonresidential as defined in IAC 567-135.2.

It is also acceptable to define the restriction as those areas which are both within the applicable receptor ID plume and
in the applicable zoning, as long as the receptor ID maps (with zoning clearly shown) are specifically referenced in the
covenant and attached as exhibits. Maps must be accurately drawn to scale by reference to the legally described
boundaries of the affected parcel and the area of the restriction clearly depicted.

The following model language may be used as a reference:

Option 1. Restrictions on Use of the Property. No confined spaces as described in IAC 567-135.10(6) (for
groundwater vapor) and 135.10(7) (for soil vapor) shall be constructed within the boundaries of the property.
Confined spaces include basements in buildings occupied by humans.

Option 2. Restrictions on Use within the receptor ID plume. No confined spaces as described in IAC 567-135.10(6)
(groundwater vapor) or 135.10(7) (soil vapor) shall be constructed within the area of the applicable receptor ID
plume as specified in DNR rule 135.10(6) (groundwater vapor) or 135.10(7) (soil vapor). Confined spaces include
basements in buildings occupied by humans. For reference, the area of the receptor ID plume which exceeds the
Tier 2 default levels and zoning are shown on the attached map as an exhibit to the environmental covenant.

Option 3. Restrictions on Use of the Property. Sanitary sewers shall not be constructed within the boundaries of the
property if they are to be connected to a building within 200 feet. Sanitary sewers include the utility envelope
and septic systems.

Option 4. Restrictions on Use within the receptor ID plume. Sanitary sewers shall not be constructed within any
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portion of the receptor ID plume which exceeds the Tier 2 default levels as specified in IAC 567-135.10(6) (for
groundwater vapor) and 135.10(7) (for soil vapor) if the sewer would be connected to a building occupied by
humans within 200 feet of the point where sanitary sewer crosses over the actual or modeled plume. Sanitary
sewers include the utility envelope and septic systems. For reference, the area of the receptor ID plume and
zoning designations are shown on the attached map as an exhibit to the environmental covenant.

Special Bedrock Conditions
Where bedrock is encountered before groundwater and the conditions meet the definition of granular or non-granular
bedrock, institutional controls may be used for sites classified as low risk due to potential receptors.

Groundwater Ingestion
For any site classified low risk due to the potential groundwater ingestion pathway, installation of drinking and non-
drinking water wells must be restricted within 1,000 feet of the source(s).

Groundwater Vapor Pathway

For any site classified low risk due to potential vapor receptors, installation of confined spaces must be restricted within
50 feet of the soil gas plume as required under IAC 567-135.10(3)h. Confined spaces are defined in the groundwater
vapor rule at IAC 567-135.10(6). The same language options described above for groundwater vapor would apply except
for substitution of the 50 feet limitation under option 2 and option 4.

Option 1. Restrictions on use of the property. No confined spaces as described in IAC 567-135.10(6) shall be
constructed within the boundaries of the property. Confined spaces include basements in buildings occupied by
humans.

Option 2. Restrictions on use within the soil gas plume. No confined spaces as described in IAC 567-135.10(6) shall
be constructed within 50 feet of the soil gas plume defined to the soil vapor target levels. Confined spaces
include basements in buildings occupied by humans. For reference, the area of the soil gas plume which exceeds
the soil vapor target levels plus the 50-foot extension is depicted in the attached plume map as an exhibit to the
environmental covenant.

Option 3. Restrictions on use of the property. Sanitary sewers shall not be constructed within the boundaries of the
property if they are to be connected to a building within 200 feet. Sanitary sewers include the utility envelope
and septic systems.

Option 4. Restrictions on use within the soil gas plume. Sanitary sewers shall not be constructed within 50 feet of the
soil gas plume which exceeds soil vapor target levels as specified in IAC 567-135.10(6) if the sanitary sewer would
be connected to a building occupied by humans within 200 feet of the point where sanitary sewer crosses over
or is within 50 feet of the soil gas plume. Sanitary sewers include the utility envelope and septic systems. The
area of the soil gas plume which exceeds the soil vapor target levels plus the 50-foot extension is depicted in the
attached plume map as an exhibit to the environmental covenant.

Modification or Termination of Institutional Controls

If the DNR determines that an institutional control has been violated, removed, or is otherwise no longer effective for
the purpose intended, regardless of the issuance of an NFA certificate or previous site classification, the responsible
party may be required to re-evaluate site conditions and take further action as deemed necessary by the DNR. This
requirement to re-evaluate the site remains with the responsible party regardless of whether or not the responsible
party owns the property at the time the re-evaluation is required. Failure to complete a required re-evaluation is a
violation of lowa law and can result in enforcement action against the responsible party. Note that all signatories to an
environmental covenant are required to notify the DNR if they become aware of conditions constituting a breach of the
activity and use limitations.

If a site is classified no action required (NAR) subject to the existence of an institutional control, the owner of the
property subject to that institutional control may request, at any time, that the DNR terminate the institutional control
requirement. The DNR shall terminate the requirement for an institutional control if the property owner demonstrates
that site conditions warranting the control no longer exist. This may be accomplished through completion of a Tier 2 site
assessment for the affected pathway(s) or other appropriate assessment as determined by the DNR.

5


https://www.legis.iowa.gov/docs/ACO/chapter/567.135.pdf
https://www.legis.iowa.gov/docs/ACO/chapter/567.135.pdf
https://www.legis.iowa.gov/docs/ACO/chapter/567.135.pdf
https://www.legis.iowa.gov/docs/ACO/chapter/567.135.pdf
https://www.legis.iowa.gov/docs/ACO/chapter/567.135.pdf
https://www.legis.iowa.gov/docs/ACO/chapter/567.135.pdf
https://www.legis.iowa.gov/docs/ACO/chapter/567.135.pdf



