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The Navigable Waters Protection Rule: 
Definition of 

"Waters of the United States" 

Presenter
Presentation Notes
***I’ve been with EPA nearly 24 years starting in the CWA 404 program in 1996, About 10 years in TMDLs and 303d listing, a few years in the Watersheds program, then back to 404 program in 2014 to take the regional lead for WOTUS. 



Today’s Presentation
• Background on the “waters of the United States” 

(WOTUS) rulemakings

• Overview of the final Navigable Waters Protection Rule: 
Definition of “Waters of the United States” 

• Key changes from the 2019 Rule (Step1), i.e., pre-2015 
Rule practice or the 1986 regulations and 
SWANCC/Rapanos Guidance

• Implementation of the final rule – epa.gov/nwpr

• Next steps
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Presenter
Presentation Notes
***I’ll provide background on waters of the United States, take a close look at what waters are in and what are out, some definitions of terms – and highlight some differences compared to the 2019 Rule (which is how the agencies implemented the definition of “waters of the United States” prior to the 2015 WOTUS Rule); and then highlight how we will implement the final rule and some next steps.I also want to note that the final rule and preamble, fact sheets, and supporting analyses  can be found on the EPA’s website. The preamble in particular provides an extensive discussion of the rationale for the final rule and includes important information on how the agencies will implement it.



“Waters of the United States” and the 
Clean Water Act
• “Waters of the United States” is a threshold term in the 

Clean Water Act and establishes the scope of federal 
jurisdiction under the Act.

• The Clean Water Act applies to “navigable waters,” 
defined in the Act itself as “waters of the United States.”

• The Clean Water Act does not further define “waters of 
the United States.”

• The EPA and the Department of the Army (Army) have 
defined it by regulation since the 1970s.

Presenter
Presentation Notes
***To provide some context, “Waters of the United States” (WOTUS) is a threshold term in the Clean Water Act and establishes the scope of federal jurisdiction under the Act.It applies to the many programs under the Act, including water quality standards, TMDLs, oil spill, national pollutant discharge elimination system 402 permits, and dredged and fill 404 permits.Because the Clean Water Act does not further define WOTUS, the EPA and the Army have defined it in regulation since the 1970s, and the definition has been subject to litigation over the years.



Background: Rulemaking Process 

• The Navigable Waters Protection Rule: Revises the 
definition of WOTUS, replaces previous rules.
• The final rule became effective June 22, 2020.  
• There are many pending lawsuits, updates can be 

found on epa.gov/nwpr. 

NWPR Effective 
June 22, 2020. 
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Presenter
Presentation Notes
***On January 23, 2020, the agencies signed the final Navigable Waters Protection Rule: Definition of “Waters of the United States.” This revised definition establishes the scope of federal regulatory authority under the Clean Water Act.  It became effective June 22, 2020 - 60 days after publication in the Federal Register and will replace the 2019 rule.It is in effect in 49 states, territories and tribes – but not Colorado due to a court injunction blocking it’s implementation. I recommend checking the EPA NWPR web-site for updates.



Key Overall Changes under NWPR
Key changes from the 2019 Rule: (i.e., pre-2015 Rule/ 1986 
Regulation in light of SWANCC/Rapanos Guidance)

• Four categories of jurisdictional waters 

• Twelve categories of  non-jurisdictional or excluded 
waters/features.

• No standalone interstate waters category.

• No case-specific significant nexus analysis.

• Key changes for:
• Tributaries  - ephemeral tribs are non-jurisdictional• Adjacent wetlands • Ditches• Lakes, Ponds and Impoundments
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Presenter
Presentation Notes
***The agencies have identified those waters that are Waters of the United States and those that are not through the 4 categories of jurisdictional waters and 12 categories of excluded waters and features. Many of the exclusions that the agencies have codified now were highlighted in the preambles of the agencies’ 1980s regulations. Specifying these exclusions in regulation rather than in preamble provides greater predictability and consistency.In the final rule, the agencies have combined into one category the territorial seas and traditional navigable waters.The final rule does not contain a standalone category of interstate waters – waters crossing state boundaries must meet the conditions of one of the four categories of jurisdictional waters to be waters of the united states.This final rule does not require the agencies to conduct a significant nexus analysis to determine the jurisdiction of certain waters and wetlands – rather  waters will  be assessed based on the conditions described in the four categories. Finally, the agencies have created a new category of standing waterbodies by combining impoundments with lakes and ponds as they function similarly in the landscape.



Final Rule: 4 Categories of WOTUS

•Territorial seas and traditional navigable 
waters - (a)(1)

•Tributaries - (a)(2)

•Lakes and ponds, and impoundments of 
jurisdictional waters - (a)(3)

•Adjacent wetlands - (a)(4)
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Presenter
Presentation Notes
***The agencies’ final rule codifies four categories of jurisdictional waters in both the EPA’s and the Army Corps of Engineers regulations:The territorial seas and traditional navigable waters – which are referred to as (a)(1) watersTributaries of these waters – which are referred to as (a)(2) watersLakes and ponds, and impoundments of jurisdictional waters – which are referred to as (a)(3) watersAnd finally adjacent wetlands – referred to as (a)(4) watersWaters and features not meeting the conditions of one of these categories are not waters of the United States. This will be discussed later in the presentation.



(a)(1) Territorial seas and traditional 
navigable waters (TNW): 

The territorial seas, and 
waters which are currently 
used, or were used in the 
past, or may be susceptible 
to use in interstate or 
foreign commerce, 
including waters which are 
subject to the ebb and flow 
of the tide.

Key changes from the 2019 
Rule:

• Combines the categories of 
traditional navigable waters 
and territorial seas.

• No substantive changes. 
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Traditional navigable waters include those
waters used for interstate commerce, like
Lake Winnebago in Wisconsin.

Presenter
Presentation Notes
***For the territorial seas and traditional navigable waters category; the agencies have not made any changes to the definition of territorial seas or to the definition of TNW in the final rule, and have combined these two types of waters for simplicity.These are foundational waters, such as the Great Lakes and the Mississippi River, and the federal government’s authority to regulate them is grounded in the authority to regulate interstate commerce under the Commerce Clause of the Constitution. The following three categories of waters of the US all tie back to these (a)(1) waters for determining their status as waters of the United States and you will hear me refer back to contributing surface water flow to TNWs and the territorial seas. 



(a)(2) Tributaries:
• “Tributary” means a naturally occuring surface water 

channel that contributes surface water flow to a paragraph 
(a)(1) water in a typical year either directly or through one 
or more paragraph (a)(2)-(4) waters. A tributary must be 
perennial or intermittent in a typical year.

• A tributary does not lose its jurisdictional status if it 
contributes surface water flow to a downstream 
jurisdictional water in a typical year through a channelized
non-jurisdictional surface water feature, through a 
subterranean river, through a culvert, dam, tunnel, or 
similar artificial feature, or through a debris pile, boulder 
field, or similar natural feature. 

• The alteration or relocation of a tributary does not modify 
its jurisdictional status as long as it continues to satisfy the 
flow conditions of the definition. 
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Presenter
Presentation Notes
***The second category of jurisdictional waters is tributaries and the definition is on this slide – I’ll leave it for you to read.I do want to highlight some key aspects of the tributary definition – In order to be considered a tributary and jurisdictional under the CWA, rivers and streams must first be intermittent or perennial in a typical year; they also must contribute surface water flow to a downstream TNW/territorial sea in a typical year. They can flow through other categories of jurisdictional waters before reaching the TNW/territorial sea.Perennial and intermittent waters are jurisdictional if they are upstream of a channelized non-jurisdictional surface water so long as they contribute surface water flow to a downstream jurisdictional water in a typical year. The use of “channelized” in this context generally indicates features with a defined path or course, such as a non-jurisdictional ditch or the bed of an ephemeral stream. The flow must be discrete and confined to a channel, as opposed to diffuse. Although these channelized non-jurisdictional features may provide a surface connection between and upstream and downstream jurisdictional water severing jurisdiction, they aren’t jurisdictional themselves.The agencies have identified other situations where an upstream intermittent or perennial tributary does not lose its jurisdictional statusThis can occur where it flows through artificial features like culverts, tunnels and damsIt can also occur through natural features like boulder fields, debris piles, or certain subterranean rivers where the largely same waters daylight and then carry on downstream to a jurisdictional water.The agencies’ longstanding interpretation of the Clean Water Act is that tributaries that are altered or relocated are jurisdictional, and the agencies are not changing this interpretation so long as it still meets the flow conditions of the definition. ---------------------------Altering or relocating a tributary means changing its shape or modifying its path, for example by straightening a winding river, adding material to stabilize banks, adding features to reduce how fast the water moves or moving an entire portion of the tributary to another channel.A relocated tributary is one in which an entire portion of the tributary is moved to a different location, as when a tributary is rerouted around a city center to protect it from flooding or around a mining complex to enable extraction of commercially valuable minerals. A ditch that takes only a portion of the tributary flow and channels it through upland would not be called a rerouted tributary. I’ll come back to ditches shortly.I also mentioned the term “typical year” in the definition of tributary. This is an important concept for distinguishing tributaries under the final rule, as well as the other categories of waters of the United States. And I will come back to it later in the presentation.



(a)(2) Tributaries: 
Key changes from the 2019 
Rule:

• All ephemeral streams are 
non-jurisdictional, whereas 
some may be found 
jurisdictional under 2019 
Rule. 

• No significant nexus test.

The Ordinary High Water Mark 
(OHWM) will continue to be used 
to establish the lateral limits of 
federal jurisdiction for tributaries.
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Tributaries include those perennial or intermittent
streams that flow in response to snowpack melt,
like Hayes Creek in Colorado that contributes
surface flow to the Crystal River.

Presenter
Presentation Notes
***Ephemeral streams are not jurisdictional under the final navigable waters protection rule, a contrast to the 2019 Rule and pre-2015 Rule practice where some ephemeral streams have been found jurisdictional following a significant nexus analysis. As I mentioned before, the final rule does not require a significant nexus analysis to determine jurisdiction which is different from how we are implementing the 2019 Rule. Finally, the agencies will continue to use the ordinary high water mark to establish the lateral limits of a tributary, and the Corps’ longstanding regulatory definition is retained and codified in EPA’s regulations.  However, it is not in the definition of tributary, unlike the 2015 Rule.



Key Definitions in the Final Rule
Perennial:
• The term perennial means surface water flowing continuously year-round.

Intermittent:
• The term intermittent means surface water flowing continuously during 

certain times of the year and more than in direct response to precipitation 
(e.g., seasonally when the groundwater table is elevated or when snowpack 
melts).

Ephemeral:
• The term ephemeral means surface water flowing or pooling only in direct 

response to precipitation (e.g., rain or snow fall).

Snowpack:
• The term snowpack means layers of snow that accumulate over extended 

periods of time in certain geographic regions or at high elevation (e.g., in 
northern climes or mountainous regions). 
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Presenter
Presentation Notes
***The final rule contains 16 definitions of key terms used. Several of these are particularly relevant to understanding the definition of tributary.To provide clarity, the agencies have defined “perennial” to mean surface water flowing continuously year-round; “intermittent” to mean surface water flowing continuously during certain times of the year and more than in direct response to precipitation (e.g., seasonally when the groundwater table is elevated or when snowpack melts); “ephemeral” to mean surface water flowing or pooling only in direct response to precipitation (e.g., rain or snow fall)The use of the term “in direct response to precipitation” in the definition of “intermittent” and “ephemeral” in the final rule is intended to distinguish between surface flow solely caused by individual precipitation events (including multiple, individual back-to-back storms), and continuous flow resulting, for example, from weeks- or months-long accumulation of precipitation in the form of snowpack that melts slowly over time or an elevated groundwater table that provides baseflow to the channel bed.----------------------The agencies are also clarifying the difference between snowpack melt and snowfall to distinguish between intermittent and ephemeral waters – snowpack means layers of snow that accumulate over extended periods of time in certain geographic regions or at high elevation (e.g., in northern climes or mountainous regions). To clarify, the final rule does not mandate groundwater input as part of the definition of “perennial” or “intermittent” – which the agencies determined would too narrowly limit CWA jurisdiction over waters that provide sufficient surface water flow to traditional navigable waters in a typical year. For example, perennial or intermittent flow in certain mountain streams, may result primarily from melting snowpack, not from groundwater contributions to the channel. Similarly, effluent-dependent streams may meet the definition of “tributary” as long as they are perennial or intermittent and contribute surface water flow to a traditional navigable water or territorial sea in a typical year. 



Intermittent: How much flow?
From the NWPR preamble:

“The agencies are not providing a specific duration (e.g., the number of 
days, weeks, or months) of surface flow that constitutes intermittent 
flow, as the time period that encompasses intermittent flow can vary 
widely across the country based upon climate, hydrology, topography, 
soils, and other conditions.” 
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Definition of “Typical Year”
The term typical year means: “when precipitation and other climatic 
variables are within the normal periodic range (e.g., seasonally, annually) 
for the geographic area of the applicable aquatic resource based on a 
rolling thirty-year period.”

Application of the typical year concept ensures that the hydrologic flows 
and surface water connections necessary to establish jurisdiction are 
characterized based on normal climatic conditions (i.e., neither too wet or 
too dry). 

“Typical year” is a key concept for establishing jurisdiction based on 
surface water flow between a relatively permanent body of water (i.e., a 
perennial or intermittent surface water channel, a standing body of open 
water) and TNWs, and between wetlands and other jurisdictional waters.
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Presenter
Presentation Notes
***As you have seen, typical year appears throughout the categories of jurisdictional waters. I want to emphasize that the key point here is that it is used to support a determination of flow in the tributary, not as a milestone in and of itself. Ultimately, the goal of this concept is to ensure that when a water is being evaluated, it isn’t found to be jurisdictional because of unusually wet conditions or it isn’t found non-jurisdictional because of unusually dry conditions – this is particularly important in distinguishing between ephemeral and intermittent streams and inundation by flooding.On this slide is the definition of typical year in our the final rule. Again, “typical year” is a key concept for establishing jurisdiction based on surface water flow between a relatively permanent body of water (i.e., a perennial or intermittent surface water channel, a standing body of open water) and TNWs, and between wetlands and other jurisdictional waters.A typical year isn’t necessarily describing a period of 365 days; it can be shorter or longer depending on the water resource of interest. The agencies recognize the great variation across the country in precipitation and other climatic variables like evapo-transporation, length of seasons and changing conditions over time - this concept allows for regionalization and variability within a national definition and helps determine what is essentially “normal” conditions, we will rely on a rolling 30-year period of data.For example, when evaluating whether a stream flows intermittently in a “typical year,” precipitation data from the current wet season could be compared to the range of precipitation that occurred during the past 30 wet seasons. In some form or fashion, the Corps has been implementing the concept for many years, from considering what are normal conditions when performing a wetland delineation and procedures for what to do when it is not considered “normal”, to considering the precipitation and climate record when determining the flow regime conditions of a stream (e.g., whether it is relatively permanent or non-relatively permanent under the 2019 Rule).  Although the term itself is new the concept and application is not new.  In fact, other agencies also use a similar concept, including NOAA for their climatic records and NRCS for their WETS Tables and determinations of “normal climatic conditions.”  The agencies understand that the term is an area where implementation tools will be helpful for the agencies and the regulated public and that is why they are working to finalize the Antecedent Precipitation Tool among other sources of information to use when determining a “typical year.”  The Tool uses existing sources of information that were discussed in the preamble to the proposed rule as well as in greater detail in the final rule. 



(a)(3) Lakes and ponds, and 
impoundments of jurisdictional waters:
• Means standing bodies of open water that contribute surface 

water flow to a paragraph (a)(1) water in a typical year either 
directly or through one or more paragraph (a)(2)-(4) waters.

• A lake, pond, or impoundment does not lose its jurisdictional 
status if it contributes surface water flow to a downstream 
jurisdictional water in a typical year through a channelized 
non-jurisdictional surface water feature (e.g., an ephemeral 
stream, non-jurisdictional ditch), through a culvert, dam, 
tunnel, or similar artificial feature, or through a debris pile, 
boulder field, or similar natural feature. 

• A lake, pond, or impoundment is also jurisdictional if it is 
inundated by flooding from a paragraph (a)(1)-(3) water in a 
typical year.
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Presenter
Presentation Notes
***The agencies created a jurisdictional category for standing bodies of open waters that are not themselves TNWs – the lakes and ponds, and impoundments jurisdictional waters category – the definition is on the slide.This category is similar to the tributary category: Lakes, ponds and impoundments of jurisdictional waters must contribute surface water flow to a TNW or territorial sea in a typical year; Lakes, ponds, and impoundments are jurisdictional if they are upstream of a channelized non-jurisdictional feature such as an ephemeral stream or non-jurisdictional ditch, or certain other excluded waters as long as they contribute surface water flow to a downstream jurisdictional water in a typical yearIn addition lakes/ponds/impoundments of jurisdictional waters are jurisdictional if they contribute surface water flow through artificial  features or through certain natural features to a downstream jurisdictional water in a typical year. A contribution of surface water may occur through pumps through or over a levee, flood gates, reservoir releases, or other mechanisms, and the agencies do not distinguish between natural and artificially-manipulated surface water flow that connects a lake, pond, or impoundment with another water of the United States in a typical year. The key is that they contribute surface water flow to a jurisdictional water in a typical year.I also want to point out that a lake, pond, or impoundment of a jurisdictional water may also be found to be jurisdictional under the final rule where it is inundated by flooding from a territorial sea, TNW, tributary or other jurisdictional lake/pond or impoundment. This scenario may occur, for example, with certain oxbow lakes. The agencies do not mandate in the final rule text the frequency, duration or volume of the inundation recognizing the variation across the country, just that it occurs in a typical year as opposed to flooding that occurs only on a 50 or 100-year basis, for example.



(a)(3) Lakes and ponds, and 
impoundments of jurisdictional waters:

Key changes from the 2019 
Rule:

• Expanded previous 
impoundments category to 
include lakes and ponds.

• Typical Year: Impoundments of 
jurisdictional waters are 
jurisdictional if they contribute 
surface water flow to a 
downstream TNW or territorial 
sea in a typical year.

• Flooding: Clarifies that other 
kinds of surface hydrologic 
connections can also render 
lakes, pond, and impoundments 
jurisdictional (e.g., inundation by 
flooding from an (a)(1)-(3)
water).
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Lakes, ponds, and impoundments of jurisdictional
waters include open bodies of surface water that
contribute surface flow to a traditional navigable
water, like Christian Pond in Wyoming.

Presenter
Presentation Notes
***The agencies are continuing to treat certain lakes and ponds as part of the tributary network; however, we are providing greater clarity about the types of surface water connections that can establish jurisdiction – whether it is flooding by inundation from a jurisdictional water or artificial connections to jurisdictional waters like pumping or reservoir releases that contribute surface water flow to a downstream TNW in a typical year.With the exception of impoundments that are TNWs themselves, while both the final rule and the 2019 rule require jurisdictional impoundments to first be impounding other jurisdictional waters (such as damming a perennial river), the final rule also requires that for an impoundment to be jurisdictional, it has to contribute surface water flow to a TNW or territorial sea in a typical year. Where an impoundment does not have such a surface connection in a typical year, it won’t be jurisdictional unless it is inundated by flooding of a jurisdictional water.



(a)(4) Adjacent wetlands:
The term “adjacent” means wetlands that: 
• abut, meaning to touch at least at one point or side of, a paragraph 

(a)(1)-(3) water; 
• are inundated by flooding from a paragraph (a)(1)-(3) water in a typical 

year;
• are physically separated from a paragraph (a)(1)-(3) water only by a 

natural berm, bank, dune, or similar natural feature; or
• are physically separated from a paragraph (a)(1)-(3) water only by an 

artificial dike, barrier, or similar artificial structure so long as that 
structure allows for a direct hydrologic surface connection in a typical 
year through a culvert, flood or tide gate, pump, or similar artificial 
feature. 

An adjacent wetland is jurisdictional in its entirety when a road or similar 
artificial structure divides the wetland, as long as the structure allows for a 
direct hydrologic surface connection through or over that structure in a typical 
year.
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Presenter
Presentation Notes
***The fourth category of WOTUS is adjacent wetlands. The tests for establishing jurisdiction over wetlands differs from tributaries and lakes, ponds, and impoundments of jurisdictional waters. Wetlands derive their jurisdictional status from their surface water connection to an otherwise jurisdictional water, and, consistent with the 1980s regulations, an adjacent wetland cannot make another wetland jurisdictional.There are four ways a wetland can be found jurisdictional under the final rule, as presented on this slide. There are several key elements of the definition of “adjacent wetlands” to note.For example, a wetland can be considered abutting and therefore adjacent to a tributary even where the channel of a river or stream is incised, such that the wetland is perched above it. Similar to the category of lakes/ponds and impoundments, jurisdiction can be established over the wetland if it is inundated by flooding from a jurisdictional water to the wetland in a typical year. However, flooding from the wetland to the jurisdictional water does not establish adjacency. The agencies recognize some wetlands in the floodplains of rivers will be flooded in a typical year and they will be considered adjacent. However, just because a wetland is in a 100-year floodplain doesn’t mean it will necessarily be jurisdictional. The inundation of the wetland by flooding from the jurisdictional water has to occur in a typical year.The agencies are clarifying that natural berms, dunes and similar features that separate the wetland from a jurisdictional water are indicative of the wetland being inseparably bound up with or part of that jurisdictional water; by allowing this to establish adjacency, the agencies are recognizing such features as evidence of a dynamic and regular direct hydrologic surface connection between such waters and wetlands. In the fourth condition for establishing adjacency (as well as with the other categories of waters), the agencies recognize that there is significant human modification of systems and that a direct hydrologic surface connection can occur through artificial features and not sever the wetland connection from the otherwise jurisdictional water.Finally, the rule provides that an adjacent wetland is jurisdictional in its entirety when a road or similar artificial structure divides the wetland, as long as the structure allows for a direct hydrologic surface connection through or over that structure in a typical year. A direct hydrologic surface connection can be provided through a culvert or similar feature.



(a)(4) Adjacent wetlands:
The final rule does not change 
the agencies’ longstanding 
definition of “wetlands.” 
Key changes from the 2019 Rule:

• Revises longstanding definition 
of “adjacent.”

• Wetlands physically separated 
from an (a)(1) - (a)(3) water by 
an artificial berm, dike, or 
similar artificial feature must 
have a direct hydrologic surface 
connection to the jurisdictional 
water in a typical year to be 
considered adjacent. 

• No wetlands are evaluated by a 
significant nexus test.
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Adjacent wetlands include wetlands with manmade
structures that allow for a direct hydrologic surface
connection to an (a)(1-(3) water in a typical year, like these
wetlands in the Mississippi river Delta region of Louisiana.

Presenter
Presentation Notes
***It’s important to note that the agencies have not modified their longstanding definition of wetlands, so before determining if a wetland meets one of the conditions of adjacency under the final rule, it must first meet the regulatory definition of a “wetland” – in other words, it has the appropriate hydrology, vegetation and soils.The agencies have changed their tests for determining whether a wetland is adjacent compared to the 2019 Rule. As noted earlier, the final rule does not require a significant nexus analysis to determine adjacency of a wetland. The agencies also will no longer use the longstanding interpretation of “neighboring, bordering or contiguous” but rather a wetland must meet one of the four conditions in the final rule’s definition and not be excluded under paragraph (b) of the final rule. Another key difference from the 2019 rule is that wetlands physically separated from a jurisdictional water by an artificial feature where there is no direct hydrologic surface connection, are not adjacent wetlands. Under the 2019 Rule, wetlands may be found adjacent based on a subsurface connection.



Ditches
The term ditch means a constructed or excavated channel used 
to convey water. 

Ditches are jurisdictional where they are: 
• TNWs, including those subject to the ebb and flow of the tide (i.e., are (a)(1) 

waters);
• Either constructed in or relocate a tributary, or are constructed in an adjacent 

wetland, and satisfy the flow conditions of the tributary definition (i.e., are 
(a)(2) waters); or

• Constructed in an adjacent wetland and develop wetland characteristics (i.e., 
are (a)(4) waters).

Ditches are excluded from WOTUS except where they meet the 
conditions above.
Key changes from the 2019 Rule: 

• Codifies that ditches constructed in upland, certain ditches constructed in 
wetlands, and ditches with ephemeral flow are not jurisdictional. 
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Presenter
Presentation Notes
***After considering public comments, the agencies are not finalizing a separate category of jurisdictional ditches. Rather ditches are jurisdictional where they (read slide). For ditches constructed in an adjacent wetland, the agencies note that if a ditch then continues on through upland to flow into a jurisdictional water, that upland portion will still be jurisdictional so long as it has either intermittent or perennial surface water flow in a typical year. A key point is that the wetland has to meet the definition of adjacent wetland. - All other ditches are excluded. This is also articulated in paragraph (b) of the final rule.The final rule provides greater clarity over the treatment of ditches compared to the 2019 Rule by codifying which ditches are and are not jurisdictional. Overall, we expect fewer ditches will be jurisdictional compared to the 2019 Rule.As always, the burden of proof is on the agencies to determine if a ditch meets the conditions of the final rule to be jurisdictional.



Waters/Features Excluded from Final 
WOTUS Definition [33 CFR 328.3(b)]
1) Waters not listed as WOTUS
2) Groundwater
3) Ephemeral features
4) Diffuse stormwater run-off 
5) Ditches not identified as WOTUS
6) Prior converted cropland (PCC)
7) Artificially irrigated areas
8) Artificial lakes and ponds 
9) Water-filled depressions incidental to mining or construction activity
10) Stormwater control features
11) Groundwater recharge, water reuse, and wastewater recycling structures
12) Waste treatment systems
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Presenter
Presentation Notes
To complement the 4 categories of waters of the United States, the agencies are also codifying 12 exclusions from the definition and regulation under the Clean Water Act; many of these waters and features are longstanding exclusions from the definition. §328.3 Definitions. (a) is Jurisdictional waters and (b) lists these exclusions as non-jurisdictional waters.The agencies attempted to balance a list of excluded features that are familiar, like waste treatment systems, with not wanting to include an exhaustive list that could create confusion if a feature is mistakenly not listed.Diffuse stormwater run-off and directional sheet flow over upland;



Key Elements of Exclusions
Upland: 
• The term upland means any land area that under normal circumstances 

does not satisfy all three wetland factors (i.e., hydrology, hydrophytic 
vegetation, hydric soils) identified in paragraph (c)(16) and does not lie 
below the ordinary high water mark or the high tide line of a jurisdictional 
water.

• Features constructed or excavated in upland or in non-jurisdictional waters 
must be constructed/excavated wholly in upland or non-jurisdictional 
waters to meet applicable exclusions.

Exclusions needing to be in upland or in non-jurisdictional waters: 
• (b)(8) Artificial lakes and ponds 
• (b)(9) Water-filled depressions incidental to mining or construction activity
• (b)(10) Stormwater control features
• (b)(11) Groundwater recharge, water reuse, and wastewater recycling structures
• (b)(12) Waste treatment systems
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Presenter
Presentation Notes
***Many of the exclusions refer to upland, which the agencies have defined in the final rule. In addition, the agencies are clarifying that where a feature is constructed or excavated in a non-jurisdictional water (as opposed to upland), it is excluded. So for example, an artificial pond constructed in a non-adjacent wetland is excluded.Where an exclusion is for a feature constructed or excavated in upland or in non-jurisdictional waters, the feature must be created wholly in upland or in non-jurisdictional waters. Features partially constructed in upland or in non-jurisdictional waters could potentially meet the definition of WOTUS. However, the mere interface between the excluded feature constructed wholly in upland and a WOTUS would not make that feature jurisdictional. For example, a non-jurisdictional ditch that connects to a tributary is not rendered jurisdictional just because it connects to it.



Key Elements of Exclusions
Exclusions as surface water connections:
•Certain excluded features may convey surface 

water flow to a downstream jurisdictional water 
in a typical year, thereby serving as a connection 
for upstream and downstream jurisdictional 
tributaries, lakes, ponds, and impoundments. This 
does not include groundwater or diffuse 
stormwater runoff or overland sheet flow. 

•Excluded features that convey surface water flow 
between jurisdictional waters in a typical year do 
not become WOTUS themselves. 
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Presenter
Presentation Notes
As discussed earlier, there are certain excluded waters that can provide for a surface water connection between an upstream jurisdictional water and a downstream jurisdictional water in a typical year. The use of “channelized” in this context generally indicates features with a defined path or course, such as a ditch or the bed of an ephemeral stream. The flow must be channelized in the sense of being discrete and confined to a channel, as opposed to diffuse, non-channelized flow.



Waters/Features Excluded from Final 
WOTUS Definition
(1) Waters not listed as WOTUS:
• Categorically excludes all waters not listed as WOTUS in paragraph (a) of 

the regulation.  
• Clarifies that a feature is not jurisdictional just because it is not explicitly 

excluded in paragraph (b).
• Intended to avoid confusion caused by features being called different 

names across the country.
• No change in practice, effectively how the 2019 Rule is implemented. 

(2) Groundwater:
• Excludes groundwater, including groundwater drained through subsurface 

drainage features.
• The agencies have never interpreted WOTUS to include groundwater, and 

the approach is unchanged from the 2019 Rule.
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Waters/Features Excluded from Final 
WOTUS Definition

(3) Ephemeral features, including ephemeral streams, swales, gullies, rills, and 
pools:

• Ephemeral streams and other ephemeral features are not WOTUS under the 
NWPR. 

• Ephemeral features are categorically-excluded under the NWPR.  

• Though not jurisdictional, these features may serve as connections that 
maintain jurisdiction of upstream waters, so long as the connection occurs in a 
typical year.

(4) Diffuse stormwater run-off and directional sheet flow over upland:
• Diffuse run-off and directional sheet flow over upland are excluded. 
• These features can not serve as a connection to maintain jurisdiction of 

upstream waters.
• No specific exclusion for diffuse run-off or sheet flow in the 2019 Rule
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Waters/Features Excluded from Final 
WOTUS Definition

(b)(5) Ditches not identified as WOTUS:

• Ditches are excluded from WOTUS except 
where they meet the conditions of 
paragraph (a)(1) or (a)(2) waters (i.e., they 
are a TNW, or a tributary) or where they 
were constructed in an adjacent wetland 
and develop wetland characteristics.

• Though not jurisdictional, these features 
may serve as connections that maintain 
jurisdiction of upstream waters so long 
as the connection occurs in a typical 
year.
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The ditch exclusion includes many roadside
ditches as well as many farm ditches.

Presenter
Presentation Notes
***Earlier in the presentation, I spoke about ditches that are jurisdictional under the final rule. Here in the exclusion paragraph the agencies are clearly describing those ditches that are not jurisdictional – meaning those that are not TNWs or tributaries, or do not meet the conditions of adjacent wetlands in certain circumstances. Types of ditches that are excluded under the final rule are those dug in upland – regardless of flow classification - that form water distribution systems, roadside ditches, many agricultural ditches, and others that are part of industrial activitiesDitches that were constructed in features with ephemeral flow are also excluded.As the preamble notes, ditches that aren’t WOTUS may function as conveyances of pollutants from point sources.



Waters/Features Excluded from Final 
WOTUS Definition
(6) Prior converted cropland (PCC):
• The term prior converted cropland means any area that, prior to 

December 23, 1985, was drained or otherwise manipulated for the 
purpose, or having the effect of making production of an agricultural 
product possible.

• Under the NWPR, an area is no longer considered prior converted 
cropland for purposes of the Clean Water Act when the area is 
abandoned and has reverted to wetland. Abandonment occurs when 
prior converted cropland is not used for, or in support of, agricultural 
purposes at least once in the immediately preceding five years. 

Key change from previous practice: The NWPR only uses the 
abandonment principle, and no longer considers “change in use” which 
was implemented under the 2019 Rule.
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Waters/Features Excluded from Final 
WOTUS Definition

(7) Artificially irrigated areas:
• Excludes artificially irrigated areas, including fields flooded for agricultural 

production, that would revert to upland should application of irrigation water to 
that area cease.

(8) Artificial lakes and ponds:
• Excludes artificial lakes and ponds constructed or excavated in upland or in non-

jurisdictional waters, so long as those artificial lakes and ponds are not 
impoundments of jurisdictional waters. 

(9) Water-filled depressions incidental to mining or construction activity:
• Excludes water-filled depressions constructed or excavated in upland or in non-

jurisdictional waters incidental to mining or construction activity, and pits excavated 
in upland or in non-jurisdictional waters for the purpose of obtaining fill, sand, or 
gravel. 
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Waters/Features Excluded from Final 
WOTUS Definition
(10) Stormwater control features:
• Excludes stormwater control features constructed or excavated in upland or 

non-jurisdictional waters to convey, treat, infiltrate, or store stormwater 
run-off.

• Exclusion helps to avoid disincentives to environmentally beneficial 
practices such as green infrastructure controlling stormwater.

• In-line features that utilize rivers, streams, or other jurisdictional channels 
that meet the tributary definition do not meet the exclusion

(11) Groundwater recharge, water reuse, and wastewater 
recycling structures:
• Excludes groundwater recharge, water reuse, and wastewater recycling 

structures, including detention, retention, and infiltration basins and 
ponds, constructed or excavated in upland or in non-jurisdictional waters. 

• Exclusion helps to avoid discouraging water reuse and recycling projects.
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Waters/Features Excluded from Final 
WOTUS Definition
(12) Waste treatment systems:
• The term waste treatment system includes all components, including 

lagoons and treatment ponds (such as settling or cooling ponds), 
designed to either convey or retain, concentrate, settle, reduce, or 
remove pollutants, either actively or passively, from wastewater prior 
to discharge (or eliminating any such discharge).

• Waste treatment systems have been excluded from the definition of 
WOTUS since 1979. The final rule defines waste treatment systems and 
the components of the exclusion in the regulation for the first time. 
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Presenter
Presentation Notes
***If waste treatment systems are abandoned and no longer used, i.e., no longer need an NPDES 402 permit, if they meet the conditions of (a)(1) – (a)(4), they are recaptured as WOTUS.



Next Steps
• Additional supporting documents (e.g., the agencies’ 

Response to Comments document) are available in the 
public docket, identified by Docket ID No. EPA-HQ-OW-
2018-0149, to the Federal eRulemaking Portal: 
https://www.regulations.gov. 

• New tools are being developed and will be publicly 
available for download on the EPA’s website in the near 
future:

• Antecedent Precipitation Tool (APT)
• Regionally-specific SDAMs will be released over time 

• New guidance may be developed, or existing guidance 
may be updated, if and as necessary, to facilitate 
implementation of the final rule. 
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Presenter
Presentation Notes
***The agencies have developed an Antecedent Precipitation Tool (APT) that may be used to inform determinations of whether surface flows or surface water connections occur in a typical year. We are looking to post a downloadable beta version on EPA’s website before the effective date and then work to enhance it.Determining if it’s a typical year:The agencies have developed an Antecedent Precipitation Tool (APT) that collects NOAA precipitation from nearby weather stations and compares precipitation from the time period of interest with precipitation data from the past 30 years, that may be used to determine whether precipitation conditions fall within the normal range. Regionally specific SDAMs will be released over time, as they are developed. As the agencies work to develop these methods, the agencies will ensure that input from stakeholders and the scientific community is considered as consistent with agency policies, and will seek scientific peer-review, and provide opportunities for the public to comment on the use of these methods before regional methods are finalized. Additional tools that would facilitate implementation may be developed in the future.The agencies may develop new guidance, develop FAQs, or update existing guidance, if and as necessary, to facilitate implementation of the revised tests for jurisdiction established by the final rule, both initially and as the agencies gain field experience to address implementation questions that may arise. Any such guidance will be developed in compliance with Executive Order 13891, and with any applicable public participation requirements. 

https://www.regulations.gov/


For Further Information
Visit https://www.epa.gov/nwpr for more information 
about the final rule, including the final rule and preamble,  
supporting analyses, and fact sheets.

View the 1-hr public webcast at -
https://www.youtube.com/watch?v=dt_OoxYU0-
M&feature=youtu.be

Additional questions may be directed to the EPA at: 
CWAwotus@epa.gov or to the Corps at: 
USACE_CWA_Rule@usace.army.mil.
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Wetland Delineation, Permitting 
and Stormwater Planning
Iowa Strategic Goals Program

June 25, 2020 , 10:00 - 11:30 am

Wetland delineation and permitting 
requirements
◦ CWA Navigable Waters Protection Rule 

Overview – Jeannette Schafer, EPA R7
◦ CWA 404 Regulatory Program Overview –

Matt Zehr, US Army Corps

Benefits of stormwater/ green 
infrastructure

Site planning and best practices
◦ Jeannette Schafer, EPA R7

•Questions
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WHAT CONSTITUTES A DISCHARGE? 

Presenter
Presentation Notes
(i)The addition of dredged material to a specified discharge site located in waters of the United States;(ii) The runoff or overflow from a contained land or water disposal area; and(iii) Any addition, including redeposit other than incidential fallback, of dredged material, including excavated material, into waters of the United States which is incidental to any activity, including mechanized landclearing, ditching, channelization, or other excavation.For purposes of this section, an activity associated with a discharge of dredged material destroys an area of waters of the United States if it alters the area in such a way that it would no longer be a water of the United States.
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Fill is any material that has the effect of replacing 
an aquatic area with dry land, increase the 
bottom elevation of a waterbody or wetland or 
change the use of a waterbody; includes rock, 
soil, dirt or similar materials.

WHAT IS FILL? 
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REGULATORY JURISDICTION

UPLAND 

Swamps 
Marshes 

Bogs 

FRESH WATER 
VVETlANDS 
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Discharge of Dredged Of Fill Material 

SECTION 10 
All Structures arid Work 

ii a Navigable Water of U.S 

Ordinary High Water 

RIVERS 
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lAKES 
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Swamps 
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rRESHWATCR 
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Corps of Engineers Regulatory Jurisdiction in FRESH WATERS 
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Navigable Rivers
(Section 10 of River & Harbors Act, and Section 404 of the Clean Water Act)

 Commercial Navigation
 Mississippi River
 Des Moines River,
 Missouri River,
 Portion of the IA River

STREAM REGULATION

Perennial Streams
(Section 404 of the Clean Water Act)

 Usually named streams
 Flow year round
 Solid Blue Lines on USGS Topographic Maps)
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Intermittent Streams (Section 404 of the Clean Water Act)

 Intermittent flows occur through more than a direct response to precipitation runoff, as the 
precipitation event(s) recharges the riparian aquifer through bank infiltration which in turn supplies 
a sustained base flow that flows when it is not raining or has not recently rained.  Have flowing 
water periods during the wet season (winter-spring) but are normally dry during hot summer 
months

 Unnamed and named streams.
 Natural or previously altered streams.
 Blue Lines, broken with dots, on USGS Topographic Maps

STREAM REGULATION 



39

Ephemeral Streams

 Ephemeral Streams are in upper 
reaches of Section 404 jurisdiction, 
and flow for brief durations (2 to 7 
days).

 Flow only after precipitation. Runoff 
from rainfall is the primary source of 
water for these streams

 Unnamed and named streams.

 Natural or previously altered streams.

 Blue Lines, broken with dots, on USGS 
Topographic Maps

STREAM REGULATION
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The term tributary means a river, stream, or similar
naturally occurring surface water channel that
contributes surface water flow to a water
identified in paragraph (a)(1) of this definition in a
typical year either directly or through one or more
waters identified in paragraph (a)(2)-(a)(4) of this
definition. A tributary must be perennial or
intermittent in a typical year

Quality considerations:
 Stream has fisheries habitat or wetland 

characteristics.

 Meanders and riffles present on natural streams.

 Man-Made or other artificial structures present. 

ARE THEY JURISDICTIONAL? m 
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Is it a wetland?
Does it meet the three part test?

WETLAND REGULATIONS

Soils?

Hydrology?

Vegetation?

Presenter
Presentation Notes
Vegetation - Is hydrophytic vegetation present? What is the Percent Cover of FAC, FACW, or OBL species? Does it meet the FAC Neutral test? Dominance Test?Soils – Are hydric soils present? Do the soils exhibit redox or any other criteria defined in the 1986 regulations?Hydrology – Is hydrology present for 14 days or more during the growing season, does the area exhibit any criteria defined in the regulations?
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Emergent Wetlands

 Non-woody vegetation
 Rooted hydrophytes present most of 

the growing season
 Generally dominated by perennial 

plants

TYPES OF WETLANDS m 
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• First are any wetlands or streams present within the area of potential effect.

• Are the wetlands jurisdictional?
• Review a(1)-(4)
• Review b(1)-(12) exclusions

• Are the activities exempt
• Farming exemptions etc.

• Are you sure?

• When in doubt contact the Corps and/or submit an application through DNR PERMT

IS A PERMIT REQUIRED

STOP 
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Nationwide Permits (NWPs):
 Used to authorize common, 

environmentally insignificant, or beneficial 
activities.  Used throughout the U.S. 

 Corps processing time is about 45 days.
 Iowa Department of Natural Resources 

(IDNR) has issued Section 401 Water 
Quality Certification for all of the 
nationwide permits.  Once the Corps 
permit is issued, project work may 
commence (If all other permits have been 
obtained).

 Some require Individual State Section 401 
Water Quality Certification from the IDNR 
under certain conditions (see Fact Sheet).    

 Reissued every 5 years (currently March 
19, 2017).  If project is started but not 
completed when permit expires, then have 
one year to complete.

TYPES OF PERMITS

Regional Permits (RPs):
 Issued by Districts

Individual Permits (IPs):
 Larger Impacts
 NEPA Analysis
 Public Notice
 Potentially Controversial
 LEDPA
 Alternatives Analysis
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 Public Notice is issued for a 30-day comment period.  Sent to 
Federal, state, county, and local government agencies, legislators, 
organizations, adjacent landowners, and others.

 Substantive comments must be addressed by the applicant.  This 
may delay project approval.  

 Denial of permit application if it is clearly contrary to the public 
interest or does not meet the LEDPA.

 The Iowa Department of Natural Resources will process State 
Section 401 Water Quality Certification.  

 The Standard Permit process may take 60 to 90 days to complete 
(when all information is included in the application and no changes 
are required).  

 Work, such as tree clearing or grading, is not permitted on the 
Project Site (Permit Area) until the DA Permit is issued.  Schedule 
project work accordingly.

INDIVIDUAL PERMITS (IP)

OFFERING 154 ACRES 
Of llllil l:tl'ILC~GIA!O 
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• LEDPA = Least Environmentally Damaging Practicable Alternative

• Only applicable on projects where siting is not water dependent – Most projects are not Water Dependent
• Does not require access or proximity to or siting within a special aquatic site.

• "no discharge of dredged or fill material shall be permitted if there is a practicable alternative to the proposed 
discharge which would have less adverse impact on the aquatic ecosystem, so long as the alternative does 
not have other significant adverse environmental consequences." 40 CFR 230.10(a)

• In English: You must consider all potential alternatives, which allow you to meet your proposed purpose and 
need, by minimizing and avoiding impacts.  
• Take into consideration sites that are not jurisdictional or would not require a permit.

• The applicant needs to address alternatives considered and the Corps will evaluate those, and potentially 
add more if they are found.

• Take into consideration Cost, Existing Technology, and Logistics in light of the overall project purpose.

WHAT IS LEDPA?
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Nationwide Permit 3: MAINTENANCE

 Authorizes repairs of currently serviceable stream 
structures damaged by natural events (culverts, 
bridges, dikes, etc.)

 Existing structure must be repairable. Repairs 
should be done within reasonable time (Within 2 
years after storm event).

 Minor deviations in design allowed to meet current 
standards.  

 The use and purpose of the structure must remain 
the same.

 Applications must be submitted for this NWP  When 
impacts occur in Special Waters (Wetlands, bogs, 
fens, riffle pool complexes, and Sec. 10 waters).

NATIONWIDE PERMITS COMMONLY USED m 
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Nationwide Permit 13: 
BANK STABILIZATION

 Riprap, stone toe protection, gabion baskets, 
concrete walls, etc.

 Broken concrete is acceptable provided it’s 
free of protruding rebar and does not extend 
more than 3’ in any direction.

 500 linear feet limit and not to exceed 1 cubic 
yard per running foot. 

 Includes minor structures extending into the 
channel (small jetties, weirs, etc.)

 No PCN Required if work is under 500 linear 
feet and there is no discharge into (special 
aquatic sites) and if discharge is less than 
one cubic yard per running foot below the 
ordinary high water mark.

NATIONWIDE PERMITS COMMONLY USED m 
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Nationwide Permit 29: 
RESIDENTIAL DEVELOPMENTS

 Authorizes the discharge of fill into non-tidal 
waters of the U.S. for the construction of 
single/multiple residential development units.

 Authorizes the construction of building 
foundations, pads and other structures 
necessary for residential development (parking 
lots, garages, yards, utility lines, storm water, 
septic fields, and recreational facilities)

 Discharge cannot cause the loss of greater than 
0.5 acres of waters of the U.S. and 300 linear 
feet of stream.

 Applications must be submitted for this NWP.

NATIONWIDE PERMITS COMMONLY USED m 
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Nationwide Permit 39: 
COMMERCIAL & INSTITUTIONAL DEVELOPMENT

 Authorizes the discharge of fill material into Waters of the US for the 
construction or expansion of commercial and institutional buildings

 Very similar to NWP 29

 Commercial developments include: retail stores, industrial facilities, 
restaurants, business parks and shopping centers.

 Institutional developments include: schools, fire stations, government 
buildings, judicial and public work buildings, libraries, hospital and places of 
worship.

 Construction of new golf courses, ski areas or other recreational uses are 
not authorized by this permit.

 Discharge cannot cause the loss of greater than 0.5 acres of waters of the 
U.S. and 300 linear feet of stream.

 Applications must be submitted for this NWP.

NATIONWIDE PERMITS COMMONLY USED

C'osTC'o 
=WNOA.EMI.E 

Coming Soon 
OPENING FALL 2016 
for ~loo,ber>hip lrlo1m~01 Ca/I 1-SlD-H,-26,6 ....... 

MG2 Gtay 
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Nationwide Permit 43: 
STORM WATER MANAGEMENT
 Authorizes the discharge of fill material into Waters of the US for the construction of stormwater

management facilities.

 Including stormwater detention basins and retention basins and other stormwater management 
facilities

 Water control structures, outfall structures and emergency spillways

 Low impact development integrated management features such as bioretention facilities (e.g., 
rain gardens), vegetated filter strips, grassed swales, and infiltration trenches

 Pollutant reduction green infrastructure features designed to reduce inputs of sediments, 
nutrients, and other pollutants into waters to meet reduction targets established under Total Daily 
Maximum Loads set under the Clean Water Act 

 Discharge cannot cause the loss of greater than 0.5 acres of waters of the U.S. and 300 linear 
feet of stream.

 Does not authorize discharges of dredged or fill material for the construction of new stormwater
management facilities in perennial streams 

 Applications must be submitted for this NWP.

NATIONWIDE PERMITS COMMONLY USED

C'osTC'o 
=WNOA.EMI.E 

Coming Soon 
OPENING FALL 2016 
for ~loo,ber>hip lrlo1m~01 Ca/I 1-SlD-H,-26,6 ....... 

MG2 Gtay 
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The Clean Water Act requires 
‘No Net Loss of Waters of the U.S’.

 Stream Impacts use the Iowa Stream Mitigation 
Method

 Wetland mitigation:  Any permanent impact 
greater than 0.1 acres.  
 The minimum acceptable mitigation ratio = 1 

to 1 acre.  
 The higher the value of the impacted 

wetland, the higher the mitigation ratio.  
 Emergent & scrub-shrub wetland = 1.5 to 1 

acre.  
 Forested wetland = 2 to 1 acre (3 to 1, or 

higher depending on quality).    

STREAM & WETLAND MITIGATION
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Statement of impacts to WoUS and a draft mitigation plan which includes:
 Objectives: Description of the resource type and amount provided.
 Site Selection: Factors considered
 Site Protection Instrument: Legal arrangements including property ownership to protect the site 

in the short and long term.
 Baseline Information: Delineation showing the pre-mitigation conditions.
 Determination of Credits: Explanation and rationale for acreage and/or credits generated.
 Mitigation Work Plan: Detailed work description including construction methods, geographical 

boundary info, timing, hydrology, etc.
 Maintenance Plan: Description and schedule of planned maintenance requirements for 

continued viability.
 Performance Standards: Ecologically based standards to determine success.
 Monitoring Reports: Yearly or bi-yearly reports describing the success of a site.
 Long-Term Management Plan: Long-term financing mechanisms and ID of the responsible 

party for continued success after closure.
 Adaptive Management Plan: Response to unforeseen changes and circumstances.
 Financial Assurances: Bonds, escrow accounts, etc. to ensure compliance with standards.

STREAM AND WETLAND MITIGATION REQUIREMENTS
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 If Federally listed Threatened or 
Endangered Species will be affected, then 
the Corps must consult with the U.S. Fish 
and Wildlife Service (FWS), Rock Island.

 Consultation with FWS, and any 
subsequent protection plans, must be 
completed prior to issuance of the Corps 
Permit.

THREATENED AND ENDANGERED SPECIES (ESA)
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What is Take? 

From Section 3(18) of the Federal 
Endangered Species Act: "The term 
'take' means to harass, harm, pursue, 
hunt, shoot, wound, kill, trap, capture, 
or collect, or to attempt to engage in 
any such conduct." 

THREATENED AND ENDANGERED SPECIES (ESA) m 
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 A Phase I Archaeological Survey may be required 
to determine if the project will impact historic 
properties eligible for the National Register of 
Historic Places.  

 Phase II Testing and Phase III Recovery or 
Protection may be required.  

 All surveys and subsequent actions must be 
completed before a Corps permit will be issued.

 The Corps will consult with the Iowa State Historic 
Preservation Office through this process.

We have an archeologist in our office.  
If you have questions just give us a call

NATIONAL HISTORIC PRESERVATION ACT m 
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 EPA responsible for enforcement of the CWA
• Can require fines
• Remedial action (generally with a fine)
• In rare cases criminal penalties

 Corps responsible for compliance with authorized activities
• Administrative Penalties
• Remedial action
• Based on performance standards and conditions of issued permits

ENFORMENT AND NON-COMPLIANCE
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QUESTIONS? 



Wetland Delineation, Permitting 
and Stormwater Planning
Iowa Strategic Goals Program
June 25, 2020 , 10:00 - 11:30 am
Wetland delineation and permitting 
requirements
◦ CWA Navigable Waters Protection 

Rule Overview – Jeannette Schafer, 
EPA R7

◦ CWA 404 Regulatory Program 
Overview – Matt Zehr, US Army Corps

Benefits of stormwater/ green 
infrastructure
Site planning and best practices
◦ Jeannette Schafer, EPA R7

•Questions
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Stormwater & Green 
infrastructure
What is Stormwater? 

https://www.epa.gov/npdes/npdes-
stormwater-program

“Stormwater runoff is generated from 
rain and snowmelt events that flow over 
land or impervious surfaces, such as 
paved streets, parking lots, and building 
rooftops, and does not soak into the 
ground. 

“The runoff picks up pollutants like trash, 
chemicals, oils, and dirt/sediment that 
can harm our rivers, streams, lakes, and 
coastal waters.“

“Stormwater drains through gutters, 
storm sewers, and other engineered 
collection systems and is discharged into 
nearby water bodies.”
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Presenter
Presentation Notes
So now we’ve covered Wetland delineation and permitting requirements under the CWA 404 dredge and fill program.Let’s move to CWA 402 Stormwater program.Specifically about the  Using green infrastructure for managing stormwater discharges andSite planning and best practicesTo be clear, I am not a NPDES stormwater regulatory expert.  This is about the intersection of 402 stormwater required activities with CWA 404 permitting. 

https://www.epa.gov/npdes/npdes-stormwater-program


NPDES Stormwater regulations
The NPDES CWA 402 stormwater 
program (Iowa DNR) regulates some 
stormwater discharges from three 
potential sources: 

- municipal separate storm sewer 
systems (MS4s), 

- construction activities, and 

- industrial activities.

To protect these resources, 
communities, construction companies, 
industries, and others, use stormwater 
controls, known as best management 
practices (BMPs). 

These BMPs filter out pollutants and/or 
prevent pollution by controlling it at its 
source.

DRAFT/DELIBERATIVE 62

Regulated MS4s in the US



Examples of Post-Construction 
Standards

•Post-Construction Run-off should 
mimic Pre-Construction Run-off.

•Must retain a 90th percentile storm 
on-site post-construction.

•Must retain first inch of rainfall on-
site.

Why consider Green 
infrastructure? 

Urban stream flows become 
steeper and higher with increasing 
urbanizing areas, i.e.. more 
impervious surfaces. 
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EPA Watershed Academy –
Stream Corridor Structure 
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Presenter
Presentation Notes
***We want to flatten the curve – same as what we have been hearing all year.



Green Infrastructure (GI)
Why consider Green infrastructure? 

https://www.epa.gov/npdes/npdes-stormwater-program

“Traditional stormwater management approaches that rely on peak flow 
storage have generally not targeted pollutant reduction and can 
exacerbate problems associated with changes in hydrology and 
hydraulics.“

“Stormwater runoff is the major cause of water pollution in urban areas.”

“Higher flows resulting from heavy rains also can cause erosion and 
flooding in urban streams, damaging habitat, property, and 
infrastructure.”
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https://www.epa.gov/npdes/npdes-stormwater-program


Green Infrastructure (GI)
Why consider Green infrastructure? 

https://www.epa.gov/npdes/npdes-stormwater-program

“Traditional stormwater management approaches that rely on peak flow 
storage have generally not targeted pollutant reduction and can 
exacerbate problems associated with changes in hydrology and 
hydraulics.“

“Stormwater runoff is the major cause of water pollution in urban areas.”

“Higher flows resulting from heavy rains also can cause erosion and 
flooding in urban streams, damaging habitat, property, and 
infrastructure.”
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https://www.epa.gov/npdes/npdes-stormwater-program


Green Infrastructure (GI)
Green infrastructure practices:

- cost-effective, resilient approach to reduce and treat stormwater at its 
source while delivering environmental, social, and economic benefits.

- uses vegetation, soils, and other elements and practices to restore 
some of the natural processes required to manage water and create 
healthier urban environments.

- “At the city or county scale, green infrastructure is a patchwork of 
natural areas that provides habitat, flood protection, cleaner air, and 
cleaner water. “

- “At the neighborhood or site scale, stormwater management systems 
that mimic nature soak up and store water.”
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Green Infrastructure (GI) 
Benefits

•Manages stormwater to improve water quality

•A component of green buildings

•Prevents flash flooding

•Can be a community amenity 

•Saves money

•Makes streets safer
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GI Site BMPs
GI BMPs are not constructed in 
waterways or wetlands.

Downspout Disconnection

- Simple practice of rerouting 
rooftop drainage pipes from storm 
sewers into rain barrels, cisterns, 
or permeable areas. 

- Use it to store stormwater and/or 
allow stormwater to infiltrate into 
the soil. 
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GI Site BMPs
GI BMPs are not constructed in 
waterways or wetlands.

Rainwater Harvesting

- These systems collect and store 
rainfall for later use. 

- When designed appropriately, 
they slow and reduce runoff and 
provide a source of water. 

- This practice could be particularly 
valuable in regions that experience 
drought, where it could reduce 
demands on increasingly limited 
water supplies.
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GI Site BMPs
GI BMPs are not constructed in 
waterways or wetlands.

Rain Gardens/ bioretention cells

- Versatile features that can be installed 
in almost any unpaved space. 

- Also known as bioretention, or 
bioinfiltration, cells, they are shallow, 
vegetated basins that collect and absorb 
runoff from rooftops, sidewalks, and 
streets.

- This practice mimics natural hydrology 
by infiltrating, and evaporating and 
transpiring—or “evapotranspiring”—
stormwater runoff.
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GI Site BMPs
GI BMPs are not constructed in 
waterways or wetlands.

Planter Boxes

- Planter boxes are urban rain 
gardens with vertical walls and 
either open or closed bottoms. 

- They collect and absorb runoff 
from sidewalks, parking lots, and 
streets and are ideal for space-
limited sites in dense urban areas 
and as a streetscaping element.
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GI Site BMPs
GI BMPs are not constructed in 
waterways or wetlands.
Bioswales
- Bioswales are vegetated, 
mulched, or xeriscaped channels 
that provide treatment and 
retention as they move stormwater 
from one place to another.
- Vegetated swales slow, infiltrate, 
and filter stormwater flows. 
- As linear features, they are 
particularly well suited to being 
placed along streets and parking 
lots.
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GI Site BMPs
GI BMPs are not constructed in 
waterways or wetlands.

Permeable Pavements

- Permeable pavements infiltrate, 
treat, and/or store rainwater 
where it falls.

- They can be made of pervious 
concrete, porous asphalt, or 
permeable interlocking pavers. –

- This practice could be particularly 
cost effective where land values 
are high and flooding or icing is a 
problem.
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GI Site BMPs
GI BMPs are not constructed in 
waterways or wetlands.

Green Streets and Alleys

- Created by integrating green 
infrastructure elements into their 
design to store, infiltrate, and 
evapotranspire stormwater.

- Permeable pavement, bioswales, 
planter boxes, and trees are 
among the elements that can be 
woven into street or alley design.
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GI Site BMPs
GI BMPs are not constructed in 
waterways or wetlands.

Green Parking

- Many green infrastructure elements 
can be seamlessly integrated into 
parking lot designs. 

Permeable pavements can be installed in 
sections of a lot and rain gardens and 
bioswales can be included in medians 
and along the parking lot perimeter. 

- Benefits include mitigating the urban 
heat island and a more walkable built 
environment.
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GI Site BMPs
GI BMPs are not constructed in 
waterways or wetlands.
Green  Roofs
- Green roofs are covered with 
growing media and vegetation that 
enable rainfall infiltration and 
evapotranspiration of stored water. 
- They are particularly cost-effective 
in dense urban areas where land 
values are high and on large 
industrial or office buildings where 
stormwater management costs are 
likely to be high.
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GI Site BMPs
GI BMPs are not constructed in 
waterways or wetlands.

Urban Tree Canopy

- Trees reduce and slow stormwater by 
intercepting precipitation in their leaves 
and branches.

- Many cities have set tree canopy goals 
to restore some of the benefits of trees 
that were lost when the areas were 
developed.

- Homeowners, businesses, and 
community groups can participate in 
planting and maintaining trees 
throughout the urban environment.
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GI Site BMPs
GI BMPs are not constructed in 
waterways or wetlands.

Land Conservation

-The water quality and flooding 
impacts of urban stormwater also 
can be addressed by protecting 
open spaces and sensitive natural 
areas within and adjacent to a city 
while providing recreational 
opportunities for city residents.

- Natural areas that should be a 
focus of this effort include riparian 
areas, wetlands, and steep hillsides.
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So how do you design/plan?
Omaha, Nebraska project

•Use actual field data to manage 
risk in the planning and design 
processes.

•Work with existing geotechnical 
contractors and consulting soil 
scientists to get the full picture.

•Monitor end product GI – no 
design is perfect, no installation is 
right on spec, make sure it works 
and adapt it to more closely meet 
objectives.
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EPA Tools available video: 
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EPA Tools available 
GI Wiz –

An interactive web application 
that provides access to thousands 
of EPA Green Infrastructure tools 
& resources.

•Customized reports

•Quick links according to objectives

•Explore according to specifications

National Stormwater Calculator –

A software application that 
estimates annual rainwater and 
runoff from a specific site.  Users 
supply information about the site’s 
land cover and then select from 
seven green infrastructure 
practices.  It is designed to be used 
by anyone interested in reducing 
runoff from a property, including 
site developers, landscape 
architects, urban planners, and 
homeowners.
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My own suggestions…
•Look for partners to work with and 
help fund.  

•Build social equity of your company 
in the community.  
• Use signs to explain what you’re 

doing and how it helps the 
community.

• Invite the local TV station or 
newspaper  to do a story.

•Until it’s established practice, talk 
early to your local regulator about 
your plans.

•Ihttps://www.epa.gov/green-
infrastructure/overcoming-barriers-
green-infrastructure
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CWA Regulator tips:
•Plan with your existing site 
conditions, set off existing streams 
and wetlands as amenities, i.e., staff 
walking paths, lunch areas, shaded 
parking areas. Plan any stabilization 
actions that are needed. 

•Try to comply with NWP and 
Regional Permits  for any needed 
impacts to waterbodies, i.e., 
stabilization actions. 

•Use EPA stormwater calculators to 
document stormwater storage for 
NPDES 402 permit requirements. 

If you need an individual permit, it is 
required to assess alternatives to 
your proposed action and to choose 
the LEDPA – least environmentally 
damaging practicable alternative. 

Include a description of your GI 
plans in your 404 permit application 
to document actions you’ve taken to 
avoid and/or minimize impacts to 
aquatic resources. 

EPA 404 staff review the IP public 
notices and can coordinate with EPA 
402 stormwater staff if needed. 
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Jordan Valley Concept Plan, 
Springfield, MO
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Presenter
Presentation Notes
Jordan Valley Vision – Jordan Valley will … - Create a “sense of place” or “identity”- Commemorate & reflect unique qualities of region- Integrate and connect amenities- Revive a sense of “civic” importance- Add value to the community- Reinvent & re-energize itself with each generation- Remain timeless



Jordan Valley Concept Plan, 
Springfield, MO
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Presenter
Presentation Notes
City of Springfield worked with EPA’s Brownfields program to revitalize a historic area where past land use was an environmental concern, e.g., rail yard and associated industrial operations.



Jordan Creek in a Concrete Box

Presenter
Presentation Notes
present



Renewed Jordan Creek

Presenter
Presentation Notes
Future – Implementation of proposed Renew Jordan Creek improvements: Expand Jordan Creek to an 80’ wide channel restoring it to a more natural state and public amenity by removing from concrete culvert, replacing the bridge at Main, adding a greenway trail, trees and landscaping to define the space and stabilize the bank, realize storm water benefits for downtown properties, and promote redevelopment of commercial property along Main. 



Questions?
Matt Zehr
Chief, Iowa Section
Rock Island District
Regulatory Branch
Rock Island, IL

Jeannette Schafer
Regional Coordinator for 
Jurisdictional Determinations
EPA, Region 7
L  KS  

Charles City, Clear Lake, Iowa, 
Stormwater Green Infrastructure Tour 2012, 
Cobble infiltration area and permeable pavers 
(right) 
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