ELK RUN ENERGY ASSOCIATES, LLC
clo LS Power Development, LLC

400 Chesterfield Center, Suite 110

St. Louis, Missouri 63017

ENERGY STATION Ph: (636) 532-2200 - Fax: (636) 532-2250

September 11, 2008

Chad A. Stobbe
lowa Department of Natural Resources
502 E. 9th Street

Des Moines, lowa 50319-0034
Re: Proposed Changes to 567 |.A.C. Ch. 108

Dear Mr. Stobbe:

Elk Run Energy Associates, LLC (“Elk Run Energy”) is developing a coal-fired
electrical generation facility in Waterloo, lowa. The coal combustion residue
(“CCR”) generated by the facility would be categorized as beneficial fill material
pursuant to the current provisions of 567 lowa Administrative Code Chapter 108.
Pursuant to the terms of Section 108.6, Elk Run Energy intends to deposit the
CCR as beneficial fill at quarries, allowing the quarries to be reclaimed for
productive use at the conclusion of their useful life. The lowa Department of
Natural Resources has recently proposed amending Chapter 108 in a manner
that will prohibit this and many other uses for these types of materials.

The rationale for the Department’s proposal was set out in a memo to lowa
Stakeholders dated July 17, 2008. The only justification given for prohibiting the
beneficial use of CCR as fill was that “these activities more closely resemble
monofill and landfill projects than beneficial use projects.” Elk Run Energy
suggest that there are several reasons why this justification is inadequate for
what will be a dramatic change to a regulatory scheme that has successfully
encouraged the reuse of materials that would otherwise be land-filled as waste.

1. Reclamation of Land is a Societal Benefit

The existing beneficial use rules recognize a fact that is more important today
than ever before — reclaiming, reusing and recycling benefits society. By
definition (§108.3), beneficial use assumes that when a by-product is not harmful
to human health or the environment, it should be allowed to be reused in a
manner that will provide a benefit to society. Indeed, such reuse should be
encouraged. The Department’s proposal turns the concept of “reuse” on its head
by saying that “while the use of solid by-products for fill can provide benefits,
such fill projects are not beneficial use projects.” The act of depositing CCR at a






