IOWA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORDER

IN THE MATTER OF:

ADMINISTRATIVE CONSENT ORDER
RON THOMPSON and STEVE No. 2010-AQ- 14
HARRISON dba HYDRO No. 2010-SW- 13
EXCAVATING

Tama County, Iowa

TO: Ron Thompson Steve Harris
P.O. Box 61 Hydro Excavating
Elberon, Iowa 5225 P.O. Box 134

Clutier, lowa 52217
L SUMMARY

This administrative consent order is entered into between the Iowa
Department of Natural Resources (DNR) and Ron Thompson and Steve Harrison
dba Hydro Excavating (Hydro Excavating) for the purpose of resolving asbestos
National Emission Standards for Hazardous Aix Pollutants (NESHAP) violations in
connection with improper demolition and disposal of asbestos containing material at
the Wagon Wheel facility in Elberon, Iowa.

Any questions regarding this administrative consent order should be directed
to:

Relating to technical requirements: Relating to legal requirements:

Marion Burnside, Air Quality Bureau Kelli Book, Attorney for the DNR

Iowa Department of Natural Resources Iowa Department of Natural Resources
7900 Hickman Road, Suite 1 7600 Hickman Road, Suite 1

Windsor Heights, lowa 50324 Windsor Heights, lowa 50324

Phone: 515/281-8443 Phone: 515/281-8563

Payment of penalty to:

Director of the Iowa DNR
Wallace State Office Building
502 East Ninth Street

Des Moines, Iowa 50319-0034
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L. JURISDICTION

This administrative consent order is issued pursuant to the provisions of lowa
Code sections 455B.134(9) and 455B.138(1) which authorize the Director to issue any
order necessary to secure compliance with or prevent a violation of Iowa Code
chapter 455B, Division II (air quality), and the rules promulgated or permits issued
pursuant to that part; lowa Code section 455B.307(2) which authorizes the Director
to issue any order necessary to secure compliance with or prevent a violation of Iowa
Code chapter 4558, Division IV, Part 1 (solid waste), and the rules promulgated or
permits issued pursuant to that part; and Iowa Code section 455B.109 and 567 Iowa
Administrative Code (YAC) chapter 10, which authorize the Director to assess
administrative penalties.

II. STATEMENT OF FACTS

1. On November 3, 2008, Marion Burnside, DNR asbestos NESHAP
coordinator, received a complaint regarding a building that had been demolished at
104 First Street in Elberon, Iowa. The complainant stated that the building owner
had removed the ro0f of the building and pushed the building into the basement.
During the conversation it was determined that Ron Thompson owned the building
and Hydro Excavating was the demolition contractor.

2, On November 13, 2008, Mr. Burnside investigated the complaint. Mr.
Burnside found the demolition waste from a two-story brick building piled in the
foundation. He took photographs of the site to document his observations. Mr.
Burnside spoke with Mr. Thompson and discovered that no asbestos inspection had
been conducted before the demolition by Hydro Excavating. Also, the required
demolition notification had not been submitted to the DNR. Mr. Thompson was
informed of the applicable NESHAP rules, including the requirtement that a licensed
inspector had to check the demolition pile for asbestos containing material, that an
abatement contractor would be required if asbestos was found, and that the
demolition pile had to be properly disposed of in a landfill.

3. Mr. Burnside was notified by the City of Elberon that samples Ron
Thompson had taken from the demolition pile tested positive for asbestos containing
material. Gray roofing tar was found containing 5% asbestos.

4. On December 23, 2008, the DNR issued Notice of Violation letters to
Mr. Thompson and Hydro Excavating. The letters cited the following violations:
failure to conduct a thorough inspection and failure to notify DNR prior to the
demolition activity.

5. On August 19, 2009, the city attorney for Elberon, Daniel Rathjen,
notified Mr. Burnside that the demolition pile from Mr. Thompson’s building
remained on site.
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6. On October 8, 2009, the DNR issued Notice of Violation letters to Mr.
Thompson and Hydro Excavating. The letter cited Mr. Thompson and Hydro
Excavating for failing to follow proper waste disposal requirements. The letter
directed them to dispose of the demolition pile at a regulated landfill within 40 days
from receipt of the Notice of Violation letter. The letter required that copies of the
waste shipment records be submitted to DNR within 10 days of completing the
cleanup. Both parties received the Notice of Violation letters on October 13, 2009;
therefore the cleanup should have been completed by November 22, 2009.

7. Mr. Burnside communicated with Mr. Harrison by telephone about the
second Notice of Violation letter. During the conversation, Mr. Burnside stressed
that Hydro Excavating had to abide by NESHAP disposal regulations and clean up
the site.

8. On November 19, 2009, Mr. Burnside visited the site to determine if
the demolition pile had been properly disposed of The pile was in the same
condition as originally found on November 13, 2008. No removal activity had been
completed.

9. On December 3, 2009, Mr. Burnside visited the site and again found
that no removal activity had occurred. He took photographs to document the
condition of the demolition pile.

10.  On March 11, 2010, at attorney for Hydro Excavating contacted DNR
Legal and stated that Hydro Excavating and Mr. Thompson would be working
together to clean up the demolition debiis.

IV. CONCLUSIONS OF LAW

1. Iowa Code section 455B.133 provides that the Environmental
Protection Commission (Commission) shall establish rules governing the quality of
air and emission standards. The Commission has adopted 567 IAC chapters 20-35
relating to air quality, Pursuant to Iowa Code section 455B.133, 567 IAC 23.1(3) was
established, which adopts by reference the federal regulations regarding asbestos
removal. The United States Environmental Protection Agency has delegated to the
State of Jowa the authority to implement and enforce the demolition and renovation
portions of the asbestos NESHAP, found at 40 CFR 61, subpart M.

2, 40 CFR 61.145(a) specifies that the owner or operator of a demolition
or renovation activity shall thoroughly inspect a regulated facility for the presence of
asbestos prior to commencement of demolition or renovation. The facts in this case
indicate no inspection was performed before demolition began. The above facts
demonstrate noncompliance of this provision.

3. 40 CFR 61.145(b) states that the owner or operator of a demolition or
renovation shall submit a complete and timely notification prior to the
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commencement of the demolition or renovation. Proper and timely notification was
not given by Hydro Excavating prior to the demolition of the facility. The above facts
demonstrate noncompliance with this provision.

4. 40 CFR 61.150 contains standards for asbestos waste disposal for
demolition and renovation operations. 40 CFR 61.150(a)(1)(iii) provides that after all
asbestos containing material is wet, it must be sealed in leak tight containers while
still wet; or, for materials that will not fit into containers without additional
breaking, materials must be put into leak tight wrapping, The facts in this case
indicate that the demolition debris was not properly sealed in a leak tight container.
Furthermore, no special ar rangements have been made to keep the debris pile wet
other than by the weather since the buﬂdlng was demollshed The above facts
demonstrate noncompliance with this provision.

5. 40 CFR 61.150(b)(1) states that asbestos containing material should be
deposited by the waste generator at a proper waste disposal site as soon as practical.
The waste has not been removed from the site and has not been disposed of propeily.
The above facts demonstrate noncompliance with this provision.

6. Iowa Code section 455B.304 provides that the Commission shall
establish 1ules governing the handling and disposal of solid waste. The Commission
has adopted such rules at 567 IAC chapters 100-123.

7. 567 IAC 100.4 prohibits a private or public agency from dumping or
depositing or allowing the dumping or depositing of any solid waste at any place
other than a sanitary disposal project-approved by the Director. The demolition
debris from the facility remains on site and has not been disposed of at a permitted
landfill. The above facts demonstrate noncompliance with this provision.

V. ORDER

THEREFORE, DNR orders and Ron Thompson and Hydro Excavating agree to do
the following:

1. Ron Thompson and Hydro Excavating shall hire a licensed asbestos
abatement contractor to properly dispose of the debris pile as asbestos
containing material at a permitted landfill and submit the landfill receipts to
Marion Burnside at DNR within 60 days of the date the Director signs this
administrative consent order; and

2, Ron Thompson and Hydro Excavating shall stipulated penalties if the
requirements listed above in Section V, Paragraph 1 are not met within 60
days of the date the Director signs this administrative order. Ifthe
requirements are not completed within the required timeframe, Ron
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Thompson and Hydro Excavating shall pay $1,000.00 for each week after the
deadline that the requirements are not met, up to a total amount of
$10,000.00.

VI. PENALTY

Iowa Code section 455B.146 authorizes the assessment of civil penalties of up
to $10,000.00 per day of violation for the air quality viclations involved in this
matter. More serious criminal sanctions are also available pursuant to Iowa Code
section 455B.146A. Iowa Code section 455B.307(3) provides for civil penalties of up

‘to $5,000.00 per day for solid waste violations involved in this matter.

Iowa Code section 455B.109 authorizes the Commission to establish by rule a
schedule of civil penalties up to $10,000.00 that may be assessed administratively.
The Commission has adopted this schedule with procedures and criteria for
assessment of penalties at 567 IAC chapter 10. Pursuant to this rule, DNR has
determined that the most effective and efficient means of addressing the above-cited
violations is the issuance of an administrative consent order with a stipulated
penalty if clean-up is not completed within 60 days from the date the Director signs
this administrative consent order. The administrative penalty is determined as
. follows:

Economic Benefit — M1. Thompson and Hydro Excavating gained an
economic benefit by failing to comply with the asbestos NESHAP regulations. They
avoided the cost of an asbestos inspection and avoided asbestos abatement costs
prior to the demolition. Additionally, they have been able to delay the cost of
disposing of the material as asbestos containing material at a permitted landfill. The
stipulated penalty established herein is based upon these considerations.

Gravity of the Violation — One of the factors to be considered in determining
the gravity of a violation is the amount of penalty authorized by the Iowa Code for
that type of violation. As indicated above, substantial civil penalties are authorized
by statute. Despite the high penalties authorized, the DNR has decided to handle the
violations administratively at this time, as the most equitable and efficient means of
resolving the matter. The building was not inspected for asbestos and notice was not
submitted to the DNR prior to demolition. Failure to notify 1mpedes DNR’s ability to
determine if facilities need compliance inspections. Asbestos, in particular, has been
known to cause cancer and is a hazardous air pollutant. Failure to follow proper
procedures to remove and dispose of the regulated asbestos containing material may
create an environmental hazard to the workers and general public through the likely
release of asbestos fibers. Improper disposal of solid waste creates nuisance
conditions for surrounding property owners and the potential contamination of soil
and groundwater. The stipulated penalty established herein is based upon these
considerations.
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Culpability — Owners and demolition contractors have a duty to remain
knowledgeable about the DNR’s requirements, including requirements of the federal
asbestos NESHAP regulations. Ron Thompson and Hydro Excavating received two
Notice of Violation letters regarding the solid waste regulations and disposal of the
demolition pile in accordance with NESHAP. The stipulated penalty established
herein is based upon these considerations.

VII. APPEAL RIGHTS

This administrative consent order is entered into knowingly by and with the
consent of Ron Thompson and Hydro Excavating. For that reason, Ron Thompson
and Hydro Excavating waive the right to appeal this administrative consent order or
any part thereof,

VIII. NONCOMPLIANCE

Compliance with Section V, Paragraph 1 of this administrative consent order
constitutes full satisfaction of all requirements pertaining to the specific violations
described in this administrative consent order. Failure to comply with this
administrative consent order may result in the imposition of further administrative
penalties or referral to the Attorney General to obtain injunctive relief and civil
penalties pursuant to Iowa Code sections 455B.146 and 455B. 307. The DNR
reserves the right to issue an administrative order or seek referral to the Attorney
General in lieu of collecting stipulated penalties pursuant to this administrative
consent order.

m Dated this 2. 5 day of

RICHARD A LEOPOLD, CTOR azdh___,2010.
Iowa Department of Natural Resources

M i 74_44«. - Datedthis__{ & day of

Ron Thompson 7 P g e , 2010

S/é //Mf—— Dated this _/ g day of

Steve Harrison dba Hydro Excavating V70T , 2010.

Barb Stock (no asbestos number); Kelli Book; Marion Burnside, Air Quality; EPA;
VI.C, VILC.4




