1OWA DEPARTMENT OF NATURAJ. RESOURCES
ADMINISTRATIVE CONSENT ORDER

N THE MATTER OF: ADMINISTRATIVE CONSENT ORDER
Melvin Yerkes NO. 2009-A0-B2
Butier Connty, [owa NO. 2000-8W- 21

TO:  Melvin Yerkes
P.0O. Box 618
Greene, 1A 50630

I. SUMMARY

This administrative consem order is entered into berween the lowa Depariment of
Narral Resources (Department) and Melvin Yerkes for the purpose of resolving air quality

and solid waste disposal violahons. 1n the interest of avoiding litiganon, the parties have
agreed to the provisions below.

Questions regardimg this administrative consent order should be directed to:

Relating to techuical requirements: Relating 1o legal requirements:

Gienm Carper Field Office 2 Carrie Schoenebaum, Aftorney for the DNE
Towa Department of Natural Resources Towa Department of Natural Resonrces
2300 157 S.W. 502 Easl Ninth Street

Mason City, lowa 50401 Des Maoines, lowa 50319-0034

Phone: 641/424-4073 Phone; 515/281-0824

Payment of penalty to:

lowa Department of MNatural Resources
Benry A. Wallace Building

5(y2 East Ninth Street

Des Moines, lowa 5031 9.0034

1L JURISDICTION

Pursuant to the provisions of lowa Code sections 455B.134(9) and 455B.138(1}
which authorize the Darector to issue any order necessary 1o SeCUre comphiance with of
prevent a violation of Towa Code chapter 4558, Division [F (air quality), and the rules
promulgaied or permits issued pursuant Lo that part; lowa Code section 455B.307(2) which
authorizes the Director to 185u€ any order necessary to scoure compliance with or prevent a
viotation of lowa Code chaptet 4558, Division IV, Part 1 {solid waste), and the rules adopted

pursuant to that part; and lowa Code section 455B.109 and 567 lowa Administrative Code
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{1AC) chapier 10, winch quthorize the Ihreclor to 8SSCSS administrative penalties, the
Departmenl has jurisdiction to issuc this administrative consent arder.

NI STATEMENT OF F ACTS

1. Melvin Yerkes owns property located in Butler County, Jowa located at Section 1 T
g3IN R17W, Greene lowa.

2 In April 2009, Greene Police Department received a complaint alleging thata large
pile of debris had accumulated on a pisce of wnimproved Jand in the City of Greenc., The
caller stated that the land was on the porth end of Melvin Yerkes® pasture located easl of the
600™ block of North Second Streel.

3. On April 23, 2009, Officer Tim Jocbgen, of the City of Greenc Police Department,
went (o the above mentioned area to jook at the pile of debris. Once on site, Mr. Joebgen
ohserved that there was a lot of ash and partially bumt items from previous fires. The pile
consisted of old siding, free branches and other landscape wasle. Mr. Joebgen also noticed a
fow cardboard boxes, plastic sacks and dimensional lumber in the pile. Mr. Joehgen was
aware that Mr. Yerkes had recently removed old siding from s home; therefore, he
suspected that Mr. Y erkes was responsible for the accumulation of debris.

4. On April 28, 2009, Officer Jocbgen met with Mr. Yerkes and toid him that he could
burn tree limbs, branches and leaves that were on the pite but, according to the city code, he
could not burn siding, boxes, plastic, dimensional lumber or any other trash.

5. On July 4™, 2009, while Officcr Joebgen was standing in his front yard, Mr. Yerkes
pulled up and stated that he had lit the pilc of debris on fire, that therc was green grass all
around, therefore the fire would not travel. He also stated that he didn’L see a problem with
iL Officer Joebgen was off duty at the time Mr. Yerkes made the statement and was unable
to investipate. However, a shott time later he received several calls from residents of Lhe
City of Greene gomplaining of noxious smoke, coming from Mr. Yerkes' property.

6. On July 4, 2009, Butler County Deputy Sherift Larry ¥. Crawford received numerous
tclephone complaints alleging a large fire near the 600 block of North Second Street 1n
Greene, lowa, While driving 10 the City ol Greene to investigate the complamt, Deputy
Crawford observed smoke from the fire several miles away. Once on site he observed a large
fire in an undeveleped area on the other side of the railroad tracks. Deputy Crawford noted
that the fire had becn large, and had burned down to a large bed of hot coals with only some
sections still burmng, Due to the heat from the fire it was difficuli to get close, but he did
ohserve what appeared to be helting wire from automobile tires, and an item that looked like
o chassis from electronic equipment, 1 had the remains of a circuit board and clectronic
componcnts attached.

7. On July 6, 2009, Department Tield Office 2 received a complaint from police officer
Joebgen stating that on July 4, 2009, Melvin verkes had burned a large pile containing sikding
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and appliances at the above referenced property. Mr. Jocbgen stated that Mr. Yerkes burned
the pile despite being told by him that it was illegal to do so.

8. Glenn Carper, Department Environmental Specialist Semor, imvesiuigated the
complaint. Officer Joebgen took Mr. Carper to the bun site. Mr. Carper observed that the
pile had burned almost completely and the ash had been pushed into a hole excavaled nextto
the bum pile. Mr. Carper also observed the remnants of a tefevision set, a metal cart,
building material, and bead rngs from several tires.

Following the onsite investigation Mr. Carper went to the Yerkes family busincss
(Mel's TV Apphance Sales & Services). Mr, Yerkes ctated that Officer Joebgen told him
that it was okay to bum the pile. He said there were no appliances in the pile, but there was
an old bumed out TV chassis in the pile and he didn’t know where it came from. He said
that he didn’t know that there were any tires in the pile when he burned and that someone
else must have put the tires in the pile. Mr. Carper informed Mr. Y erkes that solid wasie
could not be buried and that all the solid waste must go to a landfill.

0. On July 28, 2009, a Notice of Violation (NOV) was mailed to Mr. Yerkes for the
above discussed violatiens. This NOV required that Mr. Yerkes clean up any remaining
solid waste from the bum site and properly dispose of itat a landfill.

10.  On Augusi 12, 2009, the Department received a copy of a landfill recetpt from
Melvin Yerkes indicating that the remaining solid wastc from the burn pile bad been properly
disposed.

11, On August 13, 2009, Mr. Carper conducted a follow up imvesligation and concluded
that the bum pile had been sufficiently cleaned up.

IV. CONCLUSIONS OF LAW

1 Towa Code section 455B.133 provides that the Environmental Protection Commission
{Commission) shall astablish rules governing the quality of air and emission standards. The
Commission has adopted 567 LAC chapters 20-35 telating to air quality.

2. 567 IAC 23.2(1) prombits anmy persen from allowing, Causing, of permitling open
burning of combustible materials, cxcept as provided in 23.2(2} (variances) and 23.2(3)
(exemptions)., Mr, Yerkes allowed the burning of siding, electronics and ures. The above
stated facts demonstrate noncompliance with this provision.

3 lowa Code section 4558.304 provides that the Commission shall establish rules
governing the handling and disposal of solid waste. The Commission has adopted such rules
at 567 TAC chapters 100-123.

4 567 LIAC 100.4 prohibits a private ot public agency from dumping or deposiling or
allowing the dumping or deposinng of any sohd waste al any place other than a samitary

ad
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disposal project approved by the Dircctor. The above facts demonstrate noncompliance with
this provision.

V. ORDER
THEREFORE, i1 is hereby ordered and Mr. Yerkes agrees to do the following:
1. In the future properly dispose of all solid wasie,

2. Mr. Yerkes shall pay a penalty of $2.000.00 within 30 days of the date the Director
signs this administrative consent order.

V1. PENALTY

lowa Code section 455B.140 authorizes the assessment of civil penalties of up to
$10,000.00 per day of violation for the air quahty violations involved in tns matter. More
serions criminal sanctions are also available pursuant to that provision. lowa Code section
455B.307(3) provides for civil penalties ol up to £5,000.00 per day for sohd waste viplations
involved in this matter.

Towa Code section 4558.109 authorizes the Commission to cstablish by ule a
schedule of civil penalties up to $10,000.00 that may be asscssed administratively. The
Commission has adopted this schedule with procedures and criteria for assessment of
penalties through 567 IAC chapter 10. Pursuant to this rule, the Department has determined
{hat the most effective and efficient means of addressing the ahove-cited violations is the
igguance of an adminigirative consent order with a $2,000.00 penalty. The adminisirative
penalty assessed by this administrative consent order is determined as follows:

Economic Benefit - 567 JTAC chapter 10 requires that the Department consider the
costs saved ot likely 1o be saved by noncompliance. 567 TAC 100.2(1) states that “where the
violator received an cconopuic benefit ihrough the violation or by not taking timely
compliance or corrective MEasures, the department shail 1ake enforcement action which
includes penaltics which at least offset the economic benefit.” 567 IAC 10.2(1) further
states, “reasonable estimates of economic benefit should be made where clear data are not
svailable.” liis estimated that Mr. Yerkes saved approximately $100.00 by not properly
disposing of the solid waste.

Ciravity of the Violation — Open burning of sohid wasie results in the release of large
anounts ol particulates, carbon monoxide, and hydrocarbons. Such open burning may
violate ambient air standards. Open burning releases toxins which pollute the air, may
pollute groundwater, and poses a risk to human health and the environment. These violations
threaten the integrity of the regulatory program because compliance with the open buming
and solid waste regulations is requited of all persons in this state. Additionally, comphance
with propet solid waste disposal practices 1s expected of all persons in the state. Improper
disposal of solid waste creates nuisance conditions for surrounding property OWners and the
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potential contamination of soil and groundwater, Therefore, $900 00 is assessed for this
factor.

Culpability ~ Mr. Yerkes has a duty to remain knowledgeable of the Department’s
requirements and to be abert to the probability that his conduct is subject to the Department’s
rules. The open burning and solid waste disposal regufations have been i place for more
than 20 years. Moreover, Mr Yerkes was told by Officer Joebgen that it was illegal to bum
the pile that had accumulated on his property. Based en the above considerations, $1,000.00
is assessed for this foctor.

VII. WAIVER OF APPEAL RIGHTS

This administrative consent order is entered mto knowingly and with the consent of
Mr. Yerkes. For that reason, Mr. Yerkes waives his rights to appeal fhis order or any part
thereof

VHI. NONCOMPLIANCE

Cotmpliance with Section V of this administrative consent order constitutes full
satisfaction of all requiresnents pertaining to the violations described in this administrative
consent order. Failire to comply with this administrative consent order may result m the
imposition of administrative penalties pursuant to an administrative order or referal to the
Attorney Genesal to obtain injunctive relief and civil penalties pursuant to lowa Code
. pecHons 4558 146 and 4538.307, '

Datﬁdth.is 2 day of
[ar 2009

00%.

Dated this 552 day of
Le ¢. 2

Carrie Schoenebgum, DNR Field Office 2; EPA; VIC and VIL.C 1.

b2653 anll:l4 12/05/09




