IOWA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORDER

IN THE MATTER OF: .
ADMINISTRATIVE (“ONSENT
- MARTIN & DORIS ZAUGG NO. 2010~FP—O.-7-_

POCAHONTAS COUNTY, IOWA. . : .

TO:. Mar'tin'.&-Doris Zaugg - o

1115 Birch Ave.
' O_ttQSen, 1A 50570-9708
C e i SUMMARY

ThIS Admmxstratlve Consent Order (Ozder} is entered into between Maxtm & Dons Zaugg and
the Towa Depaxtment of Natural Resouices' (Department) for the purpose of- resolvmg violations .
of lowa’s requirements pertaining to fiood plain development In the interest of avmdmg' '
litigation, the parties have agreed to thé provisions set forth below. :

Any questlons or response zegzudlng thls Order should be duected to

Relating to tec huical rﬂm ements " Relating to legal xe‘qumamentg; _
Dave Allen : o . - Randy Clark, Attorney It ‘ _
‘Water Resources Section ' ~ Iowa Department of Natural Resources
Yowa Department of Natural Resources =~ - Henty A. Wallace Building

Hemry A ‘Wallace Building ~ Des Moines, Iowa 50319-0034

Ph: (515) 2816930 _ . Ph: (515) 281-8891 '

Fax: (515) 281-8895
| | It. JURISDICTION

This Order is issued pursuant to Towz Code subsection 455B.279 which authonzes the Director
 to issue any Order necessary to secure compliance with or prevent a violation of lowa Code
sections 455B 261 through 455B.281 or the rules adopted pursuant thereto, and Towa Code
section 455B.109 and 567 Jowa Administrative Code (I.AC) Chapter 10 which authorize the
: D1rector 1o assess admm:stxatzve penaltles

(ll. STATEMENT OF FACTS

The Department has determined the followmg fmdmgs Maztm and Dons Zaugg nelther adrmt'.
nor deny any v1olat10ns of Towa law

R | Martm and Doris Zaugg (the Zauggs)' own and operate a dam (Zaugg Dam) across an .
unnamed Lizard Creek tributary located in the SW¥% of Section 2, T9ON, R3IW (Lizard
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- 'Iovmshxp) Pocahontas County, Jowa The Zaugg Dam consists of a 500 foot long earth fill

- embankment with 2 maximum height of 40 feet- The Zaugg Dam creates an 18 3 acre’
impoundment with a permanent water storage volume of approximately 182 acx e-feet The Zaugg
Dam i cons1dercd to be a low hazard, non-major structure. :

2 ()n Februaxy 3, 2000 staff ﬁom Depaxtment F1eld Office #3 (FO3) mvesngated an mqulry |
concerning a dam that was recently constructed at the above-described location FO3 staff -

~ confirmed that .2 dam  apparently meeting the Department’s threshold for a flood plain = -

: development construction permit had been constructed. By letter dated February 7, 2000, FO3 .
notified the Zauggs that construction of the dam without first obtaining a construction permit
*constituted a violation .of state law and dixected the Zauggs to submit a cornpleted construction

permit apphcauon By letter to-the Zauggs dated February 18, 2000, FO3 confirmed receipt of 2
- completed application and indicated it would be forwarded to the Department’s Water Resources

" Section in Des Moines for pIocessmg However, the Water Resources Section dld not receive the - -

" 'apphcatlon and dld not mqune concemmg the status of the pro}ect

3. By Iettex to the Depaxtment dated June’ 25 2004, the Pocahontas County Engzneer -
'expressed concern about the safety of the Zaugg dam and requested Department evaluation By
letter to the Zauggs dated July 12, 2004, the Dcpartment directed the Zauggs to seek after-the--

fact approval of the Zaugg Dam or retn the area to pre-project conditions The Department
' rece1ved the construction peumit application on July 20, 2004; also included was information

1nd1catmg that the Natural Resource Conservation Service answered questions from the Zanggs -
_'zegardmg a potent:al lake atthe above-descnbed location i n 1984.. .

4 By lettex dated October 18, 2004 the Depaxtment notified the Zauggs that addltlonal
" information was necessary to Process. the after-the-fact application, mcludmg engineering plans
- and speclﬁcatxons hydraulic modeling, a hazard class assessment and mformatton pertaining to
- the construction materials and techniques employed in the original construction as built The
- Zanggs were also informed regarding the required procedures if they chose to remove: the
unauthorized dam The Department directed the Zanggs to indicate how they wishéd to proceed
(compliance option) by November 15, 2004, In response to.a request by the Zauggs’ attorney, the
Depariment extended the response deadline to December 15, 2004 By letter to the Department.
dated December 15, 2004, the Zauggs’ attomey indicated that the Zauggs wanted to seek after-
' the fact appzoval but. that they needed additional tnme to locate a qualified engineer,

5 On }uly 21 2005 the Pocahontas County Engmeer notified ‘the Depaxtment that the
Zauggs contractor was p}annmg to install npxap on the Zaugg Dam

. 6 By Ietter to the Zauggs dated August 3, 2005, the Depaxtment requued that the Zauggs
“respond in writing with their compliance option by August 22, 2005 On August 22, 2005, the
_Depaxtment Iecewed as-built plans and a construction report from the Zauggs enginees . S

7. On August 24 2005 FO3 staff mspected the Zaugg Dam and observcd recently placed
nprap and straw bales in an appa:ent effort to address erosion problems on and downstxeam of

the Zaugg Dam
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8 On October 27, 2005, Department FO3 and Central offlce staff mspected the Zaugg Dam
accompanied by the Zauggs Numerous observations led to the Department’s conclusxon that the
Zaugg Dam is in poor physical condition: :

- The downstream embenkment slope is unstable. Rtprap was placed on the slope
in an effort to increase its stability, however the riprap is most likely addmg tothe
instability by placmg additional load on the embankment and creating a condmon"
. for further erosion of the embankment leading to increased instability " The
- auxiliary spillway located at the west end of the dam is not stable- It ends- abruptly -
- -at an ovetfall which is creating localized embankment instability In addition, the
curved alignment of this auxiliary spillway will result in poor perf formance which
- will most likely result in premature overtopping of the spillway walls at less-than-
design flows. Seepage through the embankment at the location of the auxiliaty = - -
spillway outlet was also detected ‘While seepage thmugh dams is not unusual, if =
- not properly collected and discharg,ed such as in this case, it could lead to sexious L
problems. S
The principal spxllway condmt }omts a.nd seams have” numexous leaks :
suggesting less than desirable conduit quality or improper installation -Continued - =
- seepage thxough the conduit joints could result in loss of soil material surounding, - -
. the conduit as a result of the soil being transported by the seep water The soil loss -
can become progressively worse until 2 void along the conduit from impoundment
to the downstieam toe is created resulting in 2 sudden rush of water through the .
void 4nd eventual failure of the entire dam There is cunently evidence of water.
- flow under the conduit. The extent of internal erosion as the result of the flow . -
under the conduit was not determined Shortly after the inspection a hydraulic
' analysis was undertaken using the ‘submitted as-built- ‘plans and other available
' information - That analysis indicated that the dam is not capable of passmg the
fxeeboaxd desxgn stonn without exceedmg the top of dam :

9 By lette:( dated Novembe: 23, 2005 the. Depamnent notified the Zauggs that the Zauag dam

'_ was hydraulically inadequate and structurally unsound Due to instability of the dam and the .

possibility: of failure of the -dam, the Zanggs were directed to lower the water level in the

impoundment by a minimum of 20 feet beginning no later than December 15, 2005, and to.

- maintain that level until the dam can be properly zemoved or modzﬁed to meet Depaztment
-'cntena pursuant to a flood plam permit. ' e

.10 By letter to the Depaxtment dated December 8, 2005 the Zauggs eng:neex requested the
. Department’s -concurrence with a pzehmmary proposal to bring the Zaugg Dam into compliance
with Department requirements; and that the Departrent not require the lowered water level until

the Zaugg Dam is reconstructed By letter to the Zauggs dated December 21, 2005, the -

: Department expressed conceptual concunence with the preliminary proposal and d:rected that
. engineering plans -for the proposal be submitted by February 28, 2006 The Department also
- agreed to extend the water level drawdown deadline to April 1, 2006, provided weekly
inspections are conducted and the Depa:tment is informed of spec;ﬁed condltlons mdzcatmg

1nstab1hty
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" 11. By letter to the Department dated January 5, 2006, downstream landovwners (Abens Trust)’
- informed the Department that a portion of the Zaugg Dam was built on their property without
- pérmission and that they would not allow any further encroachment in the futwre On Maich 25,
2006, the Department received information from the Zauggs indicating that they were attempting
to negotiate an agreement with Abens Trust regarding further encroachment necessary to
-~ stabilize the downstream embankment slope of Zaugg Dam The Zauggs also indicated that they
"~ would begin to drawdown the water level the next week. - ' ' -

- 12 By letter: dated February 5, 2007, the Department reminded the Zauggs that engineering
. plans for the proposed modifications to the Zaugg Dam were due by February 28, 2006 The
- Zanggs were directed to inform the Department by March 15, 2007 whether they chose to remove
- the Zaugg Dam or. modify it to satisfy Department requiréments ‘By letters to the Departiment
- dated February 12 .and 23, 2007, the Zauggs” attorney inquired whethei the Department had
initiated - formal - enforcement action. By letters. dated February 19 and March 5, 2007, the -
.+ Department advised the Zauggs” attorney that the Zaugg Dam continues to violate Yowa law and-
. that the Department-would initiate formal enforcement action if the matter was not resotved in

_ 13 ; O'ri'Augus't_fl,'?OOB, thé:Z_éﬁgigs and Depéx_tnien_t officials met to discuss their I-eépective
- positions. " S o ol
V. CONGLUSIONS OF LAW

1. Jowa Code subsection 455B.275(1) prohibits the erection, use or maintenance of a dam in
*the floodway or flood plain which adversely affect the efficiency of or unduty restrict the capacity
-+ of the floodway and declares it to be a public nuisance The Department is authorized, purspant
- -to Jowa Code subsection 455B 275(2), to commernce; maintzin, and prosecute any appropriate
. action to enjoin or abate the above-described nuisance and any other nuisance which adversely
- affects flood control Iowa Code subsection 4558 275(3) requires that approval be obtained from
- the Department if a person desires to construct ot maintain a dam in any floodway o1 flood plain
- s defined in Towa Code section 455B.261. . ' B B

2. Towa Code subsection 455B 275(8) requires the Environmenta] Protection Commission fo
- establish regulatory thresholds by administrative rules. The regulatory thresholds are setforthin
- 567 IAC Chapter 71 ‘More specifically, 567 IAC 713 requires Department approval for the

‘construction, operation and maintenance of a dam in the floodway or flood plain of any water
~.source ‘when the dimensions or -effects of such dam exceeds the thresholds established jn said -
.rule Inasmuch as the foregoing facts document that the Zaugg Dam bas' a permanent storage -
- volume exceeding 18 acre-feet and a height exceeding 5 feet, it exceeds the approval threshold

-set forth in 567 IAC 71 3(1)“d” Therefore, the Zaugg Dam must either be removed or modified-
in a manner which allows the issuance of a flood plain development permit. : -

R T . V.ORDER e
N { ‘HE;REFQRE,'thg_-Depanment_hexeby orders and the Zauggs consent to do the foIlowing_: B
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| \Jo later than Ma:ch 31, 2010 request approva] of a proposal to mod1fy Zaugg Dam: by.'
. submitting an application and supporting engineering plans for the changes in the dam.certified -
by a registered professional engineer as specified in 567 IAC 70 4(3)“ a” The proposal must be -

designed to satisfy all Department criteria for low hazard, non- ‘majo1 dams as provided in 567 :

- IAC 723 Providing Department approval is obtained no later than May 15, 2010, modification
measures: in accoxdancc w1th the appxoved proposal st be completed by Decembez 1, 2010 '

V. PENALTY

1 Iowa (,ode subsection 4558 279(2) authorizes the assessment of c:vx} penaltles of up to__'_ '
$500 00 pez day pex vxolatzon of flood plam laws rules or perm1ts _ S

.2 Towa Code section 455B 109 authonzes the Envnonmental Protecnon (,ommzssmn to
-establish by nile a” schedule of -civil -penalties up to $10,000.00 which may be assessed

= administratively The. Comm1ss10n has adopted this schedule with procedures and criteria for

- assessment of penaltics; 567 TAC Chapter 10. However, in view of the remedial measures

tequired in this Order, the Departmenit has determined that the most effective and efﬁclent means
of address:ng the above—czted wolatzons is the issuance of an Order wﬂhout a penalty -

Vli WAIVER OF APPEAL RIGHTS

. Iowa C‘ode subsectlons 455B 279(1) and 561 IAC 7. 5(1), as adopted by xeference by 56’7 IAC .
chapter 7, ‘authorize .2 written notice of appeal to the Environmental Protection Commission..
This Order is entered into knowmgly by and with the consent of the Zauggs By 31gnature to this
. O:dez all nghts to appeal thlS Ozder are wasved by the Zauggs : _ S

Vlll NONCOMPLIANCE

Paﬂure to comply W1th this Ordez may result in the nnposmon of adxmmsttanve penaltxes ot

"'referral to the Attorney General to obtain injunctive relief and civil penalties pursnant to Jowa - o

- Code section 455B.279 Compliance with provision. “V  Order,” above, constitutes full
. sansfachon of all requements pe:talmng to the wolatzons descnbed in D1v1sxon IV of thls

Ordex

A ik 7, ) . Dated this '.'2;;;;d_a?§f
o RICI—L(RD A LEOPOLD, D TOR. - - _
- TOWA DEPARIMENI OF NAIURAL RESOUR(,ES 3 /‘(/_5

2010
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