TI0WA DEPARTMENT OF NATURAL RESQURCES
ADMINISTRATIVE CRDER

IN THE MATTER OF:

DWAYNE CHRISTTANSEN
Facility D #59555

section 36. Union Township
Worth County, Towa

ADMINISTRATIVE ORDER
N 2009-AF0-25

TO: Dwayne Chnstiansen
3435 Yarrow Avenue
Plyvmouth, [owa 50454

L

SUMMARY

This Order requires you to pay a penalty of £3,000.00 within 60 days of the receipt of
this Order, subject to your appeal rghis stated m this Order.

Questions regarding this Order should be directed to:

Relatine to technical reguirements:
Clay Swanson, Field Office 2

Iowa DeEan:ment of Matural Resources
2300 15" Street 5.W.

Mason City, lowa 50401

Phone: T12/262-2177

Appeal, if any, addressed to:

Director, lowa Dept. of Nalural Resources
Henry A. Wallace Buildmg

502 East Ninth Street

Dres Moines, Iowa 50319-0034

IL

Rcelating to appeal rights:
Kellh Book, Attarmey for the DNR

Jowa Department of Natural Resources
7900 Hickman Road, Suite 1
Urbandale, Iowa 50322

Phone: S515/281-8363

Payvment of penalty to:

lowa Department of Natural Resources
Henry A, Wallace Building

502 East Ninth Street

Des Moines, lowa 50319-0034

™
-

JURISDICTION

This Order is issued pursuant lo the previsions of lowa Code section 455B.175(1),
which authonizes the Director to issug any order necessary to secure comphance with or
prevent & violation of lowa Code chapter 453B, Division II1, Part 1 or Jowa Code chapter 459
and the rules adopted or permits issved pursuant thereto and lowa Code section 455B.109
and 567 [owa Administrative Code (LAC) chapter 10, which authorize the Director 1o assess

administrative penaltics,
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1ll. STATEMENT OF FACTS

b Dwaync Christiansen owns and operates a conlined animal feeding operation
localed in Sceton 36, Union Township, Worth County. lowa. The lacility consists of
approximately 1.200 nursery pigs {120 amimal units) and 3,600 grow-linish pigs (1.440
arimal uruts) for a total of 1,504 animal units. Mr. Christiansen submitted an origimal
Munure Management Plan { MMPY for this facility tn Juby 2001, His aonoal MMP update
was established to be December 1 of each vear and had filed updates cach [ollowing vear,

2. On Junc 19, 2008, DNR Field Office 2 sent Mr. Chnistiansen & letier
reminding him the annual MMP updale for his facility was due December 1, 2008, The letter
cxplained that Mr. Cliristiansen would need 10 submit a Phosphorus Index with the MMP.
The letter specifically stated that the Phosphorus Index would require soil samples for each
field irt the MMP.

3 On QOctober 14, 2008, DNR Field Office 7 sent Mr. {Chnstiansen another letter
rerninding him that his complete Phosphorus Index MMP update was due December 1, 2008,

4, On November 26, 2008, Mr. Chnstiansen contacted BYNR Ficld Office 2 and
inlormed the field office that due to the weather he would not be able to collest the seoil
samples for the Phosphorus Index and would nol be able to submit the MMP update by
Diecember 1, 2008, The field office informed him that the MMP update must be submitted
by January 12, 2009,

5. On December 12, 2008, DNR Field Office 2 issued a Notice of Vielation
letter to Mr. Christiansen for failing to submit a imely MMP update and applicable fees.

5. On January 16, 2006, DNR Field Oiffice 2 issued a Notice of Referral letter to
Mr. Chrnistiansen mdicating that the matter was being referred for further enforcement. On
this same day, Mr. Christiansen contacted DNR. Field Office 2 and said that he would not be
able 1o submil the MMP update and that he would need more time. The field office informed
tim that the matter was bemg referred.

.
7. On February 5, 2009, Mr. Christiansen submtted the complete Phosphonis
Index MMP updatc and applicable fees for his facility.

1¥. CONCLUSIONS OF LAW

1. lowa Code section 459,103 provides that the Environmental Protection
Comnussion [Commssion} shall adopt rules related to the construction or operation of
animal feeding operations. The Commussion has adopted such rules at 567 LAC chapter 65.

2. 567 IAC 65.16(3) requires that all persons required to submit a MMP also
submil an updated MMP and comphance fees on an annual basis. This requirement became
cftective March 1, 2003, The compliance fcc is fifteen cents per animal unit.  Mr.
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Chmstiansen’s MMP update and compliance fee for 2008 was due December 1, 20608, Mr.
Christiansen [ailed to subniit a timely MMP update with compliance fees for 2008 The
gbove-mentioned facts indicate vietations of this provision.

3. 567 TAC 6517 inwludes the requirements that must be included in a MMP,
567 TAC 651701)7d7 slates a person who submits a MMWP shall include a Phosphorus Indes
us parl of the MMP. A person who submitted an original MMP prior to Apri? 1, 2002, shall
submit a Phosphorus Index with the frst MMF update on or atter August 25, 2008, M
Chostiansen’s onginal MME was submitted in 2000 . thus making the fiest Phosphoris Index
due with the December 1. 2008 MMP update. Mr. Chnstianscn failed to submit a timely
Phosphorus Index.

V. ORDER
THEREFORE, the DNR orders Mr. Chrishiansen to do the following:

I Pay a penalty of $3,000.00 within 60 days of receipt of this Order. subject to
appeals rights stated in Section VIL

V. PENALTY

L. lowa Code seetions 459.603 and 455B.191 authonze the assessment of civil
penaltics of up to $5,000.00 per day of violation for each of the water quality violations
invelved in this matter.

2. lowa Code scction 455B.109 authorizes the Commuission to establish by e a
schedule of civil penalties up to $10,000.00, which may be assessed admimsiratively. The
Commission has adopted this schedule with procedures and cntenia for assessment of
penalties in 5367 LAC chapter 10. Pursuant to these rules, the DNR has determined that the
most effective and efficient means of addressing the above-cited violations is the issuance of
an Order with an adnlinistrative penalty. The administrative penalty asscssed by this Order is
$3,000.00. The administrative penalty is determined as follaws:

™
Economic Benefit — Mr. Chnisbansen's failure to camply with the animal feeding

operation Tegulations has allowed him to achieve an economic benefit. He has an economic
benefit by delaymg soil samples associated with the Phosphorus Index. He was notified of
these requitements i June 2008, He gmined an econcmic benefit over those producers who
tumety collecled the soi]l samples as well as those who timely submitted the MMP update and
Phosphorus Index. The economic benefit received by Mr. Christiansen is estimated to be at
least $100.00 and that amount 15 assessed for this factor.

Gravity — One of the factors to be considered in determining the gravity of a violation
1s the amount of penalty authorized by the iowa Code for that type of vicolation, As indicated
ahove, substantial civil penalties are authorized by statute. Despite the high penalties
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authorized, the DNE lLas decided to handle the vicolations admymstratively al this tme, as the
most equitable and efficient means of resolving the matter. Mr. Christiansen’s failure o
timely submit the MMP update and Phosphorus Index threatens the imtegntv of the ammal
feeding operation program, The MMP update and Phosphorus Index 15 a crucial aspect of the
DNR's animal {ceding operation program. The update and index ensures that an animal
fcoding operation has adegquate production land avaiiable so that the manure can be properly
applicd to crop land at an agronomic rate in erder to prevent ever applicatien of manare. Mr.
Chnstiansen s operabion Las approximately 300 head and o the manure 15 not contamed or
applied properly 1t could cause eovironmental barn. Based on the above considerations.
32,000,020 iz asscssed for this tactor.

Culpability - All animal feeding operation owners and operators have a duty o
remain knowledgeable of the DNE’s requitements and to he alert to the probability that the
operation is subject to DNR s rules. The ammal feeding operations area of agriculture is a
rapidly growing and changing area of agriculture. Animal feeding operation owners and
operators have an ohligation 1o be aware of the regulations that apply to the operation of the
fucility. Mr. Chnstiansen wias made aware of the requircments six months prior to the
deadline. He did contact the DNR a fow days before the deadline to indicate the weather
prevented him [rom colleching the samples; however the samples could have been collected
anytime in the previous six months, The DNR sent Mr, Christiansen several letters
reminding him of the requirements. Based on the above cousiderations, $900.00 is assessed
Tor thas factor.

¥II. AFFEAL RIGHTS

Pursuani 1o Towa Code scction 455B.175 and 567 1AC 7.5(1}, a writien Notice of
Appeal to the Commission may be filed within 30 days of receipt of this Order. The Notwe
of Appeal should be filed with the Director of the DNR and must identify the specific poriion
or portions of this Order being appealed and include a short and plain stalement of the
reasons for appeal. A contested case hearing will then he commenced pursuant io lowa Code
chapter 17A and 361 IAC chapler 7.

VIIl. NONCOMPLIANCE

Compliance with scction V. Order” of this Order constitutes full satisfaction of all
requirements pertaming to the violations described in section "IV, Cenclusions of Law™ of
this Order. Failure to comply with this Order may resuit in the imposition of further
administrative penaltics or rcferral to the Attorney General to obtain injunctive relief and
civil penaltie uant Code sectipn 4558.191.

Iowa Department of Naturdl Resources



