IOWA DEPARTMENT OF NATURAL RESOURCES

ADMINISTRATIVE ORDER
IN THE MATTER OF:
ADMINISTRATIVE ORDER

CLIFF’'S PLACE, INCORPORATED, dba NO. 2007-WSs-07
CLIFF'5 PLACE
Public Water Sapply Facility No. 0929200
TO: Daviad Tibbitts, President and

Registered Agent

Cliff’s Place, Incorporated

1211 230" Street

Nashna, 1A 50658

. SUMMARY

This order requires you to:

sample this public watcr supply for bacteria immediately, and at Jeast once per
quarter thereafler, and perform required follow-up sampling when a positive
result is cbtained;
samplc this public water supply lor nitrate immedialely, and at least once per
month thereafter;

provide public notice as required by the department;
install mitrate removal equipment and disinfection equipment or connect to an
approved alternate water source;
perform eperating, momtanng and record keeping requirements for the nitrate
removal and disinfection facilitics;

complete a viability assessment for this public water supply; and
pay a penalty of 35,800.00 and fees of $250.00, subject to your appeal rights
as stated in Paragraph VII of this order.

Any questions regarding this order should be directed to:

Relating io techmnical requirements: Relating to appeal rights:

Anne Lynam, Environmental Specialist Diana Hansen, Attorney at Law

IDNR Water Supply Section Iowa Departiment of Natural Resources
401 SW 7™, Suile M Henry A. Wallace Building

Des Moines, Towa 503039-4611 Des Moines, lowa 50319-0034

Ph: 515/725-0280 Ph. 515/281-6267
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Appeal, if any, addressed to: Fayment of penalty to:
Director, Iowa Dept. of Natural Resowrces  [owa Department of Natural Resources
Henry A. Wallace Building Henry A. Wallace Building
Txes Moines, Iowa 50319-0034 Des Moines, lowa 50319-0034
II. JURISDICTION

This order is issued pursnant to lowa Code section 455B.175(1) which authorizes the
director 1o issue any order necessary to secure compliance with ar prevent a violation of
Towa Code chapter 455B, Diivision LI, Part 1, and the rules promulgated or permits issued
pursnant thereto; and Iowa Code section 435B.109 and 567 Jowa Administrative Code
(TAC) 10{453B}), which authonize the director to assess administrative penalties.

lll. STATEMENT OF FACTS

1. This public water supply facility is owned by Cliff’s Place, Incorporaled and
operates as Chif's Place, located at 1404 Easton Avenue, Waverly, [owa. David Tihbits,
1211 230th Street, Nashua, Iewa is listed as the president and registered agent of this
corporation with the Towa Secretary of Slate.

2. This public water supply lacility provides piped waler io the public for human
consumption and regularly serves at least 25 persons. This facility, a transient oon-
community public water supply, scrves a restaurant and bar that has 50 to 200 customers
and employees darly. Waier 18 denved from one well, which is approximately 50 feet
deep. The well is located thirty feet west of the building. Water from this [acility 15 not
treated.

3. Dwring an inspection on August 27, 2004, the Black Hawk County Health
Dcpartment inspector obscrved that this facility docs not have continuons chlonnation
equipment. The inspection repert recommended the addition of such equipment. The
inspector observed that the facility does not have nitrate removal equipment despite watcr
samples that have exceeded the nitrate MCL level ol 10 ppm.

Sampling Required for Lab Analysis

Bacteria

4. The water supply operation permits issued to the facility owner on April 3, 2002,
Qetober 14, 2003, and February 17, 2005 require this [aeility to be monitored for bactena
at least once per quarter. Departmment rules also require that when a routine bacterial
sample 15 analyzed as containing bactcria; additional recheck and routine samples shall be
taken. These samples must be analyzed al a certified laboratory.
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3. Durng an inspection on Angust 27, 2004, Black Hawk County Health Department
inspectors found that the facility owner was not taking all required quarterly samplcs as
required by the operation permit. The inspector also noted that the facility had
unsatisfactory samples in August 2003, By a letter dated September 3, 2004 and the
enclased inspection report, the facilily owner was notified of these violations.

6. This facility owner finled to take a bacteria sample for the first quarter 2004, the
third quarter 2005, and the third quarter 2006. The facilily owner was notified of these
bacteria monitoring violations by letters daled Apnl 19, 2004, November 4, 2005 and
Ociober 20, 2006, The letters and public notice instructions scnt with the letter
additionally advised the facility owner that public notification was required to be given
and that proof of public notice was required te be submitted to the department. The
department has not received proof that public notice for these violabions was given.

1. On Aungust 27, 2007 the department sent a lelter adwvising that the facility owner
needed to take three repeat samples due to a positive total coliform bacteria sample result
received on August 22, 2007. The letter mformed the facility owner that five routine
samples needed to be taken mn September 2007. The department issued a nolice of
violation letter dated September 24, 2007 informing the [acility owner that the facility had
incurred a monitoring violation for failure to take repeat samples. The letter advised the
facility owner of public netice requirements due to the monitoring violation. To date the
department has not received prool that public notice for this viclation was given.

Nitrate

8. The water supply operation penmit issued to the facility owner on April 3, 2002
requircd quarterly nitrate monitoring. The permit was amended on Oclober 14, 2003 to
change quarterly momtonng to monthly monitoring. This was done due to nitratc data
that indicated that this water supply met or exceeded 10 mg/L N, the nitrate MCL.

The facihity received an acule mitrate MCL viclation for a sample taken en September
24, 2003 that tested at 11 mg/L.. Public noticc was given for this MCL vielation, A
secotd acute miirale MCL violation was received for a sample taken on April 28, 2004
that tested at 11 mg/L. It does not appear that public notice was given for this MCL
violation.

The operation permit was reissued on February 17, 2005, The reissued permit is
effective through April 30, 2008, 1t continues to require this facility to be monitored for
nitratc at lcast oncc per month. These samples are required to be analyzed at a certified
laboratory. Due to nitrate MCL wviolations the addition of nitrate removal equipment is
needed at this facility.

9. During an inspection on August 27, 2004, Black Hawk County Heaith Department
inspectors found that this facility owner was not taking nitratc sampies as required by the
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operation permit in cffeet at the time. By a letter dated September 3, 2004 and the
enclesed inspection report, the facility owner was notified of these viclations. The
facility owner Mailed to take nitrate samples for the months of November 2003, December
2003, February 2004, October 2004, December 2004, January 2005, July 2005, December
2005, July 2006, October 2006, and June 2007, By letters dated December 19, 2003;
January 16, 2004; March 16, 2004; November 24, 2004; January 24, 20035, February 17,
2005, August 29, 2005, January 24, 2006, August 22, 2006, November 28, 2006, and
August 29, 2007, the facility owner was notified of these momiormg violations. The
letters and pubhc notice mslructions sent with the letters advised the facility owner that
public notification was required to be given and that preof of giving public notice was
required to be furnished to the department. The department has not received proof that
public notice for these violations was given.

Annual Water Supply Fee

1% Om June 26, 2002 an mvoice was sent to this facility owner for the fiscal vear 2003
$25.00 annual operation fee. The fee was required to be remitted by September 1, 2002,
A second notice was sent to this facility owner on September 10, 2002 advising that the
fee had not been received and that the amount due by September 30, 2002 was $125.00.
A late fee of $100.00 was added since the fee was not paid by the original due date.
These fees have nol been patd lo date. On June 24, 2005 an invoice for fiscal year 2006
was sent to this facility owner advising that the $25.00 annual operation fee was duc by
September 1, 2005, A second notice was sent on September 9, 2005, The $25.00 fee and
$100.00 latc fee for fiscal vear 2006 have not been paid to date.

Yiability Assessment

11. As shown by the above discussion, this facility has failed to take all required bacteria
and nitrate samplcs. The facility has experienced nitrate MCL viclations but has not
added nitrate removal equipment. The faglity owner had a connection installed between
Cliff's Place and Winner's Circle, an adjacent restaurant. The October 12, 2006 annual
survey of (his system noted that the conneclion was nol approved. Winmer’s Circle has
since closed and is ne lenger open for business. It is questionable whether this facility
has the managerial and techmeal abilily 10 achteve or remain in comphance with the rales
applicable to a public water supply system. Due to these factors the department finds that
ihis system 15 nol viable. This order requires that a viability sindy be conducted.

IV. CONCLUSIONS OF LAW

1. Towa Code sechion 455B.172 makes ithis department the agency of the state to
conduct the public water supply program. lowa Code section 455B.171 defines a public
water supply systcm as a system for the provision of piped water lor human consumption,
if the system has at least fifteen service connections or regularly serves at least twenty-
five individuals. lowa Code sections 4535B.173{3). (5), and (6} authorize the
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Environmental Protection Commission to promulgate rules relating o the operation of
public water supply sysiems, to adopt drinking water standards to assure compliance with
federal standards adopted pursuant to the federal Safe Drinking Water Act, and to adept
rules relaling to monitoring, record keeping, and reporting requirements for any public
water supply. The Commission has adopted such rules at 367 LIAC chapters 40- 43,

2. Rule 567 TAC 40.2{455B), further defines public watcr supply by defining
"community water system” as a public water supply which has at least 15 scrvice
connections used by year-round residents or regularly scrves at leasl 25 year-round
residents, consistent with federal regulations. A “noncommunity water system™ is any
other public water supply. This facility is a transient noncommunity water system.

Bacterial Monitoring

3. Subrule 567 IAC 41.2(1) requites a noncommumty water system to be sampled at
least onge per calendar quarter. More frequent sampling may be required. Subparagraph
“¢"(1} of the subrulc requircs that bacterial samples must be collected at sites which are
representalive of waler throughout the distribution system, according to a wntlen
sampling plan that meets the criteria of the subparagraph. When positive results are
obtained it a routine sample, additional follow-up sampling is required.

Subrule 83.1(3) requires the samples be analyzed at a certificd laboratory, subrule
42.4(1) requires that the analytical results be reported to the department within ten days
after the test, and subrule 42.5{1) requires a public water supply systcimn to retain records
of bactcria analyses of its water supply for a period of five years. The facility has failed
to properly sample, as specified above.

Nitrate Monitoring

4. Subrule 41.3(1), subparagaraph “c”(5), requires a transicnt noncommunily water
gystern to be sampled at least once every year, and have the samples analyzed for nitrate,
in accordance with prescribed analytical procedures. Repeat monitoring is required to be
juarterly for at least one year following any one sample in which the concentration is
greater than or cqual to 5.0 mg/L as N. The department may allow a ground water system
1o reduce the sampling frequency to annnally alter lour consecutive quatterly samples are
reliably and consistently less than 5.0 mg/L as N. The repeat monitoring frequency is
requited to be monthly for at least one year following any one sample m which the
concentration is greater than or equal to 10.0 mg/L. as N. The monthly requirement was
imposed by operation permits issued on October 14, 2003 and on February 17, 2005.

Subruele 83.1(3) requires the samples to he analyzed at a certified laboratory. Subrile
42 4(1) requires thal the analytical resulis be reported to the depariment within ten days
after the test. Subrule 42.5(1) requires a public water supply system to retain records of
chemical analysis of its water supply for a period of ten years.



TOWA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE ORDER
CLIFF'S PLACE, INCORPORATED, dba CLIFF’S PLACE

Continuons Disinfection

5. Subrule 42.4(3}, subparagraph “ b", provides:
i1y Continnous disinfection.

1. When required. Continuous disinfection must be provided at all public water
supply systems, except for the lollowing: groundwater supplies that have no treatment
facilities or have only fluoride, sodium hvdroxide or soda ash addition and that meet the
bacteria standards as provided in 567—41.2{455B) and do not show other actual or
potential hazardous contaminaticn by microorganisms.

2. Mgcthed. Chlomne is the preferred disinfecting agent. Chlorination may he
accomplished with liquid chlorine, calcium or sodium hypochlorites or chlonine dioxide.
Other disinfecting agents will be considered, provided a residual can be maintained in the
distribution system, reliable application equipment is available and testing procedures for
a residual are recognized in Standard Metheds for the Analysis of Water and Wastcwater.

3. Chlerne residual. A minimum free available chlorine residual of 0.3 mg/L or a
minimum total available chlorine residual of 1.5 mg/L. must be continuously maintained
throughout the water distmbution system, except for those points in the disiribulion
system that terminate as dead ends or areas that represent very low use when compared to
usage throughout the rest of the distribution system as determined by the department.

4. Test kit. A test kit capable of measuring [ree and combined chlonne residuals in
mcrements no greater than 0.1 mg/L m the range below 0.5 mg/L, and in increments no
greater than 0.3 mg/L in the range from 1.0 mg/l to 2.0 mg/L. must be provided at all
chlorination facilities. The test kit must use a method of analysis that is recognized in
Standard Methods for the Examination of Water and Wastewater.

0. Other disinfection residuals. If an alternative disinfecting agent is approved
by this department, the residual levels and type of test kit used will be assigned by the
department in accordance with and based upon analytical methods contained in Standard
Mcthods for the Examination of Water and Wastewater.

6. Subrule 42.4(3) also provides that systems that provide trcatment such as
disinfeetion must perform routine operational monitoring, as [ollows:

- Daily free and total available chlorine residuals.

- Daily record of the amount of chlorine used.

- Daily or weekly record of the total water used.

- Static water levels and pumping water levels once per month.
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Construction Permits

7. Subrule 43.3(1) requires that any public water supply that does not meet the drinking
waler standards shall make the alterations in accordance with the constriction standards
of subrule 43.3(2) necessary to comply with the dnnking water standards. Subrule
43.3(3) provides that no person shall construct, install or medify any project without first
obtaimng, or contrary to any condition of, a construction permmt issued by the director,
cxcept as provided in 43.3(3)“b”, 43.3(4), and 43.3(6).

Yiability Assessment

8. Subrule 43.3(5), subparagraph “a”(2), requires that existing public water supply
systems categorized as bemny in significant noncompliance by the department due to their
history of failure to comply with drinking water standards, are required to complcte a
viability assessment for the department’s review and approval. “Significant
noncompliance™ means the faiture to comply with any dnnking water standard. Sce
subruie 43.5{1).

The viahlily assessmenl must address the areas of technical, financial, and managerial
viability for a public water supply system. The assessment must mclude evaluation of the
following areas at a mimimum. The public water supply may be required to include
additional information as directed by the department. The viability of a system should be
forecast for a twenty year period.

i FTecanical Viabiliny

{1) Supply sources and facilities,
{2) Treaiment, and
{3) Infrastructure (examples: pumping, storage, and distribution).

b, Financial Viabititv.

(1} Capital and operating costs
(2} Revenue scurces
(3) Contingency plans.

¢ Managerial Viabifity

(1) Operation

(2) Maintenance
{3) Management
{4) Administration
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Public Notification of Violations

9.  Suobrule 567 1AC 42.1(4) requires the owner or operator of a public water supply
system which fails to perform monitoring required by mlec to notify persons served by the
systern within three months. Nongommunily systems may provide public notice by
continuous posting in conspicuous places within the arca served by the system.

The notice 15 required to provide a clcar and readily understandable explanation of the
violalion, the sieps the system 15 Lakmg to correct the violation, and include the tclephone
number of the owner, aperator, or designce of the system as a source of additional
information. Subrule 567 IAC 42.4(1), paragraph "c", provides that the public water
supply shall submit a representative copy of the public naotice, to the department wilthin
ten days of completion ol the notice.

Annual Fee Requirements

10. Towa Code section 455B.1R3IA(2)“b™ aullowed the Environmental Protection
Conmmission to adopt fees for operation permits for public water supply systems. This
code section imposed a $25.00 fee on public waler supply syslems not owned or operated
by a community and serving a transient population. Submlc 43.2(1) was adopted
pursuant to this code sectton. This subrule requires paymeni of a nonrefundable fes for
the operation of a public water system by September 1, of each vcar. For transienl
noncommunity systems the foe is $25.00. The subrule also allows the additon of a late
fee of $100.00 if the fee 15 not paid timely. This facility owner did not pay the fce and
late foc of $125.00 for fiscal years 2003 and 2006.

V. ORDER

THEREFORE, in order to abate and redress violations of department rules and the
facility's public water supply operation permit, you are ordered to comply with the
following:

1. Ilmmediately and hereafter, sample this public water supply at lcast once per
guarter, submit the samples to a laboratory certificd for bacteria analysis, timely report the
resulis to the department. and mamtam (he record of sueh analyses for five years.
Required [ollow-up sampling for bacteria shall be conducted upon notice by the

department.

2. Immediately and hereafter, sample this public water supply at least once per
month, submit the samples to a laboratory certilied [or nitrate analysis, timely report the
resuits to the depariment, and mamtan the record of such analyses for ten years.
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3. Provide public notice of the bacteria and nitrate monitoring violations as required
by depariment rules within 30 days of receipt of this order and submit proof of providing
public notice to the department within ten days of completion of the notice.

4. Tnstall nitratc removal egnipment and continuous disinfection equipment or connect
to an approved alternate water source. Inform Anne Lynam, jowa Department ol Watural
Resources, Water Supply Section, 401 S.W. 7% Street- Suite M, Des Moines, lowa
50309-4611 of your decision in writing within 30 days of receipt of this order. You are
tequired to submii a construction permit applicaiion for nitrate removal equipment and
continuous disinfection equipment or for connection to an alternate source within 30 days
ol receipt of this order. You zre required to complete construction within 60 days of
submittal of the construction permit application. You are required to properly operate
and maintain such cquipment once it is installed.

5. Provide continuous disinfection of your waler supply. Chlorine residuals are
required to be monitored on a daily basis using an approved test kil m accordance with
the requircments of department rules. The permittce shall maintain minimum chlorine
residuals of 0.3 mg/L free or 1.5 mg/L total available chlonme in [finished water
throughout the disinbution system, cxcept at dead ends or low use areas. Chlonne
residuals shall be monitored in the distnbution system in conjunction with all total
coliform monitoning.

Record the following on the monthly operation report and submit that report to Field
Office No. 1 in Manchester, [owa, on a monthly basis.

- Daily free and total available chlorine residuals.

- Daily record of the amount of chlonne used.

- Waeekly record of the total water used.

- Monthly record of the total watcr nscd.

- Monthly static water levels and pumping waler levels

Opcration report forms may be oblained from Ficld Office No. 1 in Manchester, lowa
by calling (563) 927-2640.

6. Complete and submit a viability assessment for this public water supply facility.
You are required to contact Jennifer Bunton, Water Supply Sechion, lowa Department of
Natural Resources, 401 SW 7" Suite M, Des Moines, lowa 50309-4611 within 15 days of
receipt of this order to obfain the required information for completing this assessment.
You are required to complete the viatnhiy assessment within the time period required by
the Water Supply Section. You are required to contact Enc Halligan, lowa Association of
Municipal Utilities {TAMUY, at (515) 289-1999, within 15 days of receipt of this order for
assistance in completing the assessment.
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7. A penalty of $5,800.00 is assessed. You also owe $250 for the ammual water supply
fee and late fee for fiscal vears 2003 and 2006. The penalty and fees shall be paid to the
department within 60 days of your reccipt of this order. If you appeal this order as
provided in Scction VII below, the penalty and fees are not duc until the appeal is
resolved by either a final department order, final court order or by agrcement of the
partics.

Vi, PENALTY

1 lowa Code seclion 455B.191 authorizes the assessment of civil penalties of up to
$5.,000.00 per day of violation for the violations involved 1n this matier.

~  lowa Code scction 455B.109 authorizes the Environmental Protection
Commmission to establish by rule a schedule of civil penalties up to $10,000.00 that may
be assessed administratively. The Commnission has adopted this schedule with procedures
and criteria for assessment of penaities in 567 [AC chapter 10. Pursuant to this chapter,
the department has determined that he most effective and cfficient means of addressing
the above-cited violalions is the issuance of dn order with z penalty. The admimistrative
penally assessed by this order is determined as [ollows:

a. Economic Benefit. There have been cost savings to the facility in not perfornmng
the monitering and teporting requirements after issuance of water supply operation
permits to the current facility owner. There have been additional cost savings in nol
providing public notice following monitoring violations. The amount of $800.00 is
assessed for this factor.

b.  Gravity of the Violation. One of the lactors 1o be considered in determining the
gravity of a violation is the amount of penalty authorized by the lowa Code for the type of
violation. As indicated above, substantial civil penalties are authorized by statute.
Despite the high penalties authorized, the department has decided (o handle the violations
administratively at this time, as the most equitable and efficient means ol resolving the
matter. This matter involves a potential threat to public health due to the failurc to take
required bacteria and nitrate samples and the failure to give public notice of monitoring
violations. Becausc of the relative importance of the drinking water program, $2,500.00
i5 assessed for this factor, due to multiple violations.

¢.  Culpability. The facility owner was issued permits with the monitoring
requirements. The September 3, 2004 cover letier and inspection report for the August
27, 2004 inspection advised this facility of monitoring deficiencies. Additionally, the
facility owner was sent letters advising of monitonng violations for bacteria and nitrate.
The facility owner has been given ample time to comply. Therefore, $2,500.00 18
asscased for this factor, in view of multipic violations.

10
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VIi. APPEAIL. RIGHTS

Pursuant to lowa Code section 455B.175(1), and 561 IAC 7.4{1), as adepted by
reference by 567 TAC chapter 7, a written notice of appeal to the Environmental
Protection Commission may be filed within: 30 days of receipt of this order. The noiice of
appeal should be filed with the director of the departmenl, and must identify the specific
portion or pottions of this order being appeated and include a short and plain statement of
the rcasons for appeal. A contested case hearing will then be ecommenced pursuant to
lowa Code chapter 17A, 561 1AC chapter 7, and 567 TAC chapter 7.

ViIl. NONCOMPLIANCE

Failure to comply with this order may result in the imposition of further administrative
penaities or referral to the Attorney General 1o obtain injunctive relief and civil penaltics
pursuant to Iowa Code section 455B.191.

724 patine ) dsyor

RICHARD A. LEQPOLD, DIRFCTOR A/
TOWA DEPARTMENT OF NATURAL RESOURCES s ~EE7T 2007
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