IOWA DEPARTMENT OF NATURAL RESQURCES
ADMINISTRATIVE CONSENT ORDER

IN THE MATTER OF: ADMINISTRATIVE CONSENT ORDER
Chris Webb & Engene Vogel NO. 2009-AQ-35
Keokuk County, [owa NOQ. 2009-SW- 2M

TQ: Chris Webb
26248 185" Avenue,
Sigonmey, TA 52591

Eugene Vogel
18961 315™ Street
Hedrick, TA 52563

L SUMMARY
This administrative consent order is enteted inte between the lowa Department of
Natural Resources {Department), Chris Webb and Eugene Vagel for the purpose of resolving
air quality and solid waste disposal violations. Tn the interest of avoiding htigation, the

parties have agreed to the provisions below.

Questions regarding this administrative consent order should be directed to:

Relating to technical requirements: Relating to legal requirements:

Jim Sievers Field Office 6 Carrie Schoencbaurn, Attomey for the DNR,
lowa DeEartment of Nutoral Resources Towa Department of Natural Resources
2300 157 5.W. 502 East Ninth Street

Washington, Towa 52353 Des Moincs, lowa 50319-0034

Phone: 319/653-2135 Phone: 515/281-0824

Payment of penalty to:

Towa Department of Natural Resources
Henry A. Wallace Building

502 East Ninth Streel

Des Moines, [owa 50319-0034

1L JURISDICTION

Pursuant to the provisions of Towa Code sections 453B.1 34(9) and 455B.138(1)
which authorize the Director to issue any order necessary to secure compliance with or
prevent a violation of lowa Code chapter 455B, Division JT {air quality), and thc rujes
promulgated or permits issued pursuant lo that part, lowa Code section 455B.307(2) which
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authorizes the Director to 1ssug any order necessary 1o secure compliance with or prevent a
violation of lowa Code chapter 4358, Division TV, Part 1 (solid waste), and the rules adopted
pursuant lo that part; and lowa Code section 455B.109 and 567 Jowa Administrative Code
(TAC} chapter 10, which authorize the Director to assess administrative penalties, the
Department has jurisdiction 1o issue this administrative conscnt order.

T1. STATEMENT OF FACTS

1 Chrig Webb and Eugene Vogel were hired by Arthur Millikin to clear trees and build
apond at Section 26 T 74N RI3W, Hedrick, Towa. This property is owned by Mr. Millikin.

2 On July 29, 2007, Department Field Office 6 received a complaint alleging someone
was burning tires on a brush pile located north of the City of Hedrick, lowa. The
complainant stated that Lhe tires were buming last night and were burning at the ime of the
phone call.

3. On the same day, Jim Sievers, Department Environmental Specialist Semor, went 1o
the above mentioned property lo investigate the complaint. Once on sile, he observed a
burning brush pile that contamed approximately 3 tires that had been partially burncd and 3
or 4 additional tires that had yel to catch fire. Stecl belts were also observed on the ground
near another brush pile. Mr. Sievers spoke with Mr. Webb who was operating a bulldozer on
site. Mr. Webb stated that he used the lircs to get the brush pile to burn completely. He
further stated that some of the tires had been brought to the site by Mr. Vopel to be burned.

4, Following the onsite investigation, on July 31, 2009, Mr. Sicvers spoke to Mr. Vogel
who confirmed that he had brought some of the tircs to Lhe site to be bumi aleng with the
brush pile.

5. On August 3, 2009, a Notice of Violation was mailed to Mr. Wehb and Mr. Vogel for
the above discussed violations.

TV. CONCLUSIONS OF LAW

1. [owa Code section 4558.133 provides that the Environmental Protection Comrnission
(Commission) shall establish rules governing the quality of air and emission standards. The
Commission has adopted 367 IAC chapters 20-35 relating to air quality.

2 567 IAC 23.2{1) prohibits any person from allowmg, causing, or permitting open
burning of combustible materials, except a8 provided in 23.2(2) (variances) and 23.2(3)
{exemptions)., Mr. Webb :nd Mr. Vogel allowed the burning of tires at the above mentioned
property. Therefore, the above stated Facts demonsirate noncompliance with this provision.

3 Jowa Code section 4558.304 provides that the Commiszion shall eslablish rulcs
governing the handling and disposal of solid waste. The Commission has adopted such ruies
al 567 1AC chaplers 100-123,
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4, 567 IAC 100.4 prohibiis a pnvate or pubhc agency from dumping or depositing or
allowing the dumping or deposiling of any solid wasle at any place other than a sanitary
disposai project approved by the Director, The above facts demenstrate noncompliance with
this provision.

¥, ORDER

THEREFORE, it is hereby ordered and bMr. Webb and Mr. Vogel agree to do the
following:

1. In the future properly dispose of all solid waste; and

2 Mr. Webb and Mr. Vogel shall be held to be jointly and severally liabie for the
payment of a penalty in the amounl of $2_000.0{ that shall be paid to the Department within
30 days ol the date the Director sigms this admimstrative consent order.

VI PENALTY

lowa Code section 435B. 146 authorizes the asscssment of civil penalties of up 1o
$10,000.00 per day of viclation for the air quality violations involved in thns matter. More
serious criminal sancticns arc also available pursnant to that provision. Towa Code section
455B.307(3) provides for civil penalties of up to $5,000.00 per day for solid waste violations
invalved in this matter.

Iowa Codc scction 455B.109 authorizes the Commission to establish by rule a
schedule of civil penalties up to $10,000.00 that may be asscssed administratively. The
Commission has adopted this schoedule with procedures and criteria lor assessment of
penalties through 5367 1AC chapter 10. Pursuant to this mic, the Department has determimed
that the most effective and efficient means of addressing the above-cited violations is the
1ssuance of an administrative consent order with a $2,000.00 penalty. The administrative
penalty assessed by this administrative consent order is determined as follows:

Economic Benefit - 567 IAC chapter 10 requires that the Department consider the
costs saved or likely to be saved by noncompliance. 567 LAC 10.2(1} staies that “where the
vielater received an economic benefit through the violation or by not taking timely
compliance or cotrective measures, the department shall take enforcement action which
mcludes penalties which at least offset the economic benefit.” 567 LAC 10.2(1) further
slates, “reasonable eshmates of economic benefit should be made where clear data are not
available.” Mr. Webb and Mr. Vogel save time, labor, and landfill costs by not proparly
disposing of the solid waste. It is estimated that Mr. Webb and Mr. Vogel saved
approximately 20 dollars per tire and approximately 4 tires were burned. Therefore, $100.00
15 assessed for this factor,

Gravity of the Vielation — Open burning of solid waste results in the relcase of largo
amounts of particulates, carbon monoxide, and hydrocarbons. Such epen burning may
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violate ambient air standards. Open burning releases toxins which pollute the air, may
pollute groundwater, and poses a nsk to human health and the environment. These violations
threaten the intcgrity of the regulalory program because compliance with the open buming,
and solid waste regulations is required of all persons in this state. Additionally, compliance
with proper selid waste disposal practices is expected of all persons in the state. Tmproper
disposal of solid wasie creates nuisance conditions for surrounding property owners and the
potential contarmnation of sl and groundwater. Thercfore, $350.00 is assessed for this
factor.

Culpability — Mr. Webb and Mr. Vogcl have a duty to remain knowledgeable of the
Department’s requirements and to be alert to the probability that their conduct 1s subject to
the Depariment’s rules. The open burning and solid wastc disposal regulations have been in
place lor more than 20 years. Based on the above considcrations, $950.00 15 assessed for this
factar.
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VII. WAIVER OF APPEAL RIGHTS

This admimistrative consent order is entered into knowtingly and with the consent of
Mr. Webh and Mr. Vogel. For that reason, they waive their tight to appeal this order or any
part thereof,

VIII. NONCOMPLIANCE

Compliance with Section V of this administralive consent order constitutes full
satisfaction of all requirements pertaining 1o the vielations deseribed in this admimistrative
conscnt order. Failure to comply with this administrative consent order may result in the
imposition of adminisirative penaltics pursuant t¢ an administrative order or referral to the

Altorney General to obtain injunctive relicf and civii penaities pursuant to Towa Code
sections 455B.146 ang 455B.307.
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