TOWA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORDER

IN THE MATTER OF:

OMG MIDWEST, INC. d/b/a CONSENT ORDER NO.
CESSFORD CONSTRUCTION COMPANY, 2009-WW- L1

CESSFORD CONSTRLUCTION CO.

encral Permit No, 3.
File No. 6-20-00-1-05
Facility TD. 1AG140095

TO: O0MG Midwest, Inc. Cessford Constroction Company
Attn. James Gauger, President Attn. Joscph McGuire
5550 NE 22" $t. 2320 Zeller Ave,
Des Moines, [A 50316 Le Grand, LA 50142

1. SUMMARY

‘This administrative consent order (order) 1s entered into between the Iowa Department of Naturat
Resources (Department) and OMO Midwest, Tnc. dbfa Cessford Construction Co. and Cessford
Construction Company (hereafier Cessford) for the purpose of resolving Cessford's violations of the
terms and conditions of its wastewater General Permit No. 5. applicable Department rules including
general water quality standards. The order assesses a penalty and requires Cessford to upgrade its
quarry wastewater disposal system, develop and implement an effective operations and maintenance
plan to prevent future violations. [n the interest of avoiding litigation. the pariies have agreed to the
provisions set forth below,

Any guestions regarding this order should be directed to:

Relating to technical requirements: Relating to legal requircmcenits:

Mark Heidersheit. Fnvironmental Specialist David L. Wornson, Attorney at Law
Department Ficld Office #6 lowa Drepartment of Matural Resources
1004 West Madison Wallace State Office Bldg
Washington, TA 51301 Des Moines, JA 53319

Ph: 319.653.2135 Ph: 515/242-5817
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IL JURISDICTION

This order is issucd pursuant to fowa Code section 455B.175(1), which authorizes the Director o
jssue uny order necessary to sccure compliance with or prevent a violation of lowa Code chapter
4551, Division 1ML Part 1, and the rules promulgated or permits issued under those provisions. and
Towa Code section 455B.109 and 567 Iowa Administrative Code (TAC) chapter 10, which authorize
the Director to asscss administrative penaltics.

1[1. STATEMENT OF FACTS

1. Cessford owns and operates a stome quarty known as Nelson Quarry located at 67" Ave.,
Mediapolis, Jowa. The Cessford (acility identification number is 1AG140095. The quarry is a stone
processing facility with guarry dewatering pollution control eguipment.  Cessford disposcs of
quarried material processing water and wastewater rom its dewatering opcrations under the
provisions of an NPDES authorized General Permit No. 5 tssued by the Department to "Cessford
Construction” pursuant 1o tules in chapter 567 [AC 64, The Generul Permit No. 5 expires Aughist
28 2011,

2. On Wednesday. May 13, 2009, the Department ficld office received a citizen's complaint
regarding the discharge or wastewater from the Nelson Quarry that had turned a recelving stream
white. The complainant had stated that he had been at the stream on Sunday, May 10, 2009 and had
again observed the negative impact and white discoloration of the stream on Wednesday. May 13.
2009, ‘The Department field office investigated the complaint on May 13, 2009 and confirmed by
ohservation that this wastewater discharge Irom Nelson Quarmry had wrned the stream a whitish
color as far downstream as the bridge at Highway 99, approximately 0.3 miles. Sec photos. Fxhibi
A altached.

3. The Department lield office took water samples and had them tested for total suspended
solids (TSS) and total dissolved solids (I'DS). The laboratory results for THS indicate that the
discharge outfall and downstream results exceeded the numeric efltuent hmits established in Part 111
of General Termit No. 3.

| Permit TSS | Ourtall Downstream | Upstream
Daily Max Tocation Location Location
45 mg/l. | 590 mg/l. 130 mg/L 11 mpiL

4. During the May 13. 2009 investigation and facility inspection, the Department inspector
ohserved that a silt fence in the last control structure was not properly installed und the control
structure appeared to be full of silt and not functioning properly to settle matenial prior to discharge.

5. The Department issued Notices of Violation dated May 18, 2009 and May 28. 2009
addressed to Cessford at their corporate office at 2320 Zeller Ave., Le Grand. Towa. The notices
claimed vielations of the numeric cffluent limitations in the permit, the doty 1o operate and maintain
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the disposal system and the gencral water quality standards established in Department rules. The
Notices of Viclation required Cessford to implement several remedial measures to prevent luture
permit and agency ruie vielations.

V. CONCLUSIONS OF LAW

I. lowa Code section 455B.175(1) provides in part that if there is substantial evidenee that any
person has viclated or is violating any provision of this division or chapter 459, subchapter I, or of
any rule established or permit issucd pursuant thercto, the Director may issue an order dirccting the
person to desist in (he practice which constitutes the violation or to take such cotrective action as
may be necessary to ensure that the violation wall cease.

2. Towa Code section 455B.186(1) prohibits the discharge ol pollutants into walters of the state,
excepl for adequaitely trcated pollutants discharged pursuant to a permit. This scction provides as
follows:

A pollutant shall not be disposed of by dumping. depositing. or discharging such pollutant
into any water of the state. except that this section shalf not be construed o probibil the
discharge of adcquately treated scwage. industrial waste, or other wastc pursuant 10 & perinit
jssued by the director. A poliutant whether treated or untreated shall rot be discharged into
any state owned naturat or artificial lake.

3. lowa Code seclion 4535B.173 authorizes and reguires the Lnvironmental Protection
Commission (Commission) to promulgate rules relating o the operation ol waste disposal systems
and discharae of pollutants into waters of the state, The Commission has done so at 567 1AC
chapters 60-69. Subrule 64.3(1) prohibits the operation of any waste disposal system contrary
withoul or contrary to any condition of a permit.  Subrule 64.1{4) states that any waste disposal
system operation permit shall be issucd as an NPDES permit under an LPA approved NPDES
program il an NPDES permit is required fur that disposal system. Rule 64.7 specifics the minimum
terms and conditions that are to be ncluded in an NPDES peemir, including proper maintenance and
operation of the treatment lucility (64.7(3)"f") and compliance with appiicable eflluent limitations
and general water guality standards as provided in chapters 567 IAC 61 and 62,

4. The Director is authorized 10 issuc general permmits for certain types of facilities in including,
mining and processing 1acilities as deseribed in this order. See 367 LAC 64 4{2). 367 LAC 64.3(d).
General Permit No. 5 and its terms and conditions have been adopled by rule and apply to mining
and processing facilities. Sec 567 [AC 64.13(5), 567 JAC 60.3(2)"'m" {application forms). 567 TAC
64.6 (notice of inmtent for coverage). General Permit No. § establishes terms and conditions
applicable to this facility. These terms and conditions inciude certain pumenc cffluent limilations
(Part 11}, monitoring and reporting requirements (Part [V). proper operation and maititenance
requiremncnts and other standard conditions as specified in the permit.

5. The Commission has adopted "gencral” water quality standards which establish certain
"naerative criteria” applicable to all surface waters. Sub-rule 567 [AC 61.3(2} in relevant part slates:
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Cenergl water guality criterio. The following criteria are applicable to all surfuce wartcrs
including gemeral use and designated use waters. at all places and at all imes for the uses described
in6l 3N a” .

¢ Such waters shall be fiee from materials attributable o wastewater discharges or agricultural
practices producing objectivnable color. oder or other acsthetically objectionable conditions.

£ The turhidity of the recetving water shall not be increased by more than 25 Nephelometric
turbidity units by any point source discharge.

6. Cesstord owns and operates this facility pursuant to a General Permit No, 3 and is responsible
for compliance with the terms ol the permit and applicable Commission rules.  Cessford has
violated the eeneral water quality standards in 367 LAC 61.3(2) "¢" and ", the numenc effluent
limitations in Part Iil of the permiL. the standard conditions of General Mermit No. § and rule 567
TAC 64.7(51"f" by fuilure 1o operate the wastewater disposal system as efliciently as possible and to
provide the necessary trained stall’ w assure compliance with the permit conditions and applicable
C'ommission rutes. The discharge of pollutams to water of the state under terms not authorized by a
permit constitutes a violation of the illegal discharge provisions of lowa Code section 4530186,

V. ORDER

THEREIORE, the Department orders and Cessford agrees to comply with the following
provigions 1n otder 10 cease, abale, and redress the above-cited violations:

1. By July 31, 2009, submit a plan to the Department field olfice in Washington. lowa for
uperades Lo the existing wastewater disposal system suificient to prevent eflluent violations ol the
General Permit No. 5 numeric effluent limitations in Part T and the general water quality standards.
including the tarbidity standard in 367 IAC 61.3(2). Upon approval by the Department. implement
the plan.

2. By July 31. 2009, submil a written operations and management plan to the Department ticid
olfice in Washington, lowa which establishes policy and procedures for how and when wastewater
discharges will be released. monitored and samples faboratory tested for TSS and plls. including an
crnployee training program designed Lo prevent permit violutions and violations ol the ocheral water
quality standards. including the turbidity standards in 567 TAC 61.3(Z). Upon approval by the
Department. implement the plan.

3. Syubmit monthly laboratory reports of the dischurge samples taken in accordance with the
approved operation and maintenance plan under paragraph 2 above.

4. Pay a penalty in the amount of 54,000 by check payable to the "lowa Department of Natural
Resources' no later than July 27, 2000, Any payment shall be accompanied by a copy of the first
page of this Consent Order.
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V1. PENALTY

|, lowa Code scetion 453B.191 authorizes the asscssment of civil penalties of up to $5.000.00
per day of violation for the violations invelved in this matter. Morc scrious criminal sanctions are
also available pursuant to that provision.

7 lowa Code scction 455B.109 authorizes the Commission to establish by rule a schedule of
civil penaltics up to S10.000.00 that may be assessed admimistratively.  The Commission has
adopted this schedule with procedures and criteria for assessment of penaltics in 367 FAC chapier
16). TPursuant to these rules. the Depariment has determined that the nost gffective and efficient
means of addressing the above-cited violations is the issuance of (his Consent Order with the
assessment of penalties.

Feonomic Benefit: The fucility mav have avoided costs necessury to cither upgrade their waste
water disposal system of to provide suflicient training and management of discharpes of wastewater
sufficient to comply with their Gemeral Permit No. 3 and Department penecral water quahty
standards. e Depariment has insufficient information at this time to assess Lhix factor but reserves
the right 1o do so.

Gravity: The Depanment has responded to a citizen complaint which credibly established that
unacceplable discharges were centering a stream as carly as May 10. 2009 and continued with some
frequency until May 13. 2009 when the Department inspector ordered the discharge (o ccasc.
Tnspection of the settling pond and other pollution control equipment was not adeguate to coniroi
and adeguately treat discharpes to comply with permit fems and conditions. The cmployee in
charge did not appear to be adequately trained to observe an obvious water quality violation from

the discharee. Applying an assessment of up to $3.000. $2,000 15 asscssed for this factor.

Culpability: Cessford owns several other quarry operations which have been inspected and
operaled under the terms of a General Permit No. 5 and should be aware of all regulawry
requirements.  The May 13, 2009 investigation and facility inspection revealed obvious
inadequacics in the pollution control system und operational standards.  Ehese delicicneies indicale
negligent if not grossly negligent action and naction. Applylng an asscssment of up to $3.000.
S2.004) is assessed for this lactor,

VII. WAIVER OF APPEAL RIGHTS

lowa Code section 4338.175¢1). and 561 IAC 7.5(1). as adopted by rcference by 367 IAC chapter
7. authorize a wrillen notice of appeal to the Commission. This order is entered into knowingly by
and with the consent of Cesslord. Dy signature to this order, Cessford waives all nghts 1o appeal
this oeder.
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VIII. NONCOMPLIANCE

Failure 1o comply with this order may result in the imposition of further administrative peniltics
or reterral 10 the Atrorney General to oblain injunctive relief and civil penalties pursuant 1o owa
Code scction 435B.191.  Compliance with provision “V. Order” of this order constitutes full
satisfaction of al} requircments pertaining to the violations desceribed in this order.

M Dated this _ ¢ day of
AW EST. INC. dibwtCessford Construction

OMG

Company. Cessiord Construction Co.

By Ity Awthorized Representative Ju l;{ ] _, 2009
- //%/{ ; ’ Irated this l 5' day of
RICHARD A, LEOPOLD, DIRLEHT /

IOW A DEPARTMENT OF NATURAT RESOURCES _ £, ;.r:f 7 CL 2009

OMG Midwest, Tne. and affiliated companies. DNR 113 Mo, 6-29-00-1-05, Field Oftice No. 6. David
Wornsen, TH2(c) & LC..
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