IOWA DEPARTMENT OF NATURAL RESOQURCES
ADMINISTRATIVE CONSENT ORDER

IN THE MATTER OF:
ADMINISTRATIVE
Brad Eslick CONSENT ORDER
NO. 2009-AF0- 29
Webster Connty, lowa

TO: Brad Eslick
2657 390™ Street
Dayion, IA 50530

L SUMMARY

This admirEstralive consent order (ordcr) is cntered into between Brad Belick and the
mnﬂmormmmm{mpm). Brad Eslick herehy apmes to coase
all iliegal discharges to walaxs of the state, maintsin the certification required to land
apply mapure, apply menee in & manmer which will not causc surface or grovmdwater
pollution, and pay s sdminmsirative posalty. In the interest of svoiding litigation, the
parties have agreed to the following provision.

Any questions regarding this order should be divected wo:

wical requiremeats: Relating to keral reguiresenty:
Eric Wiklund, Environmentsl Spectalist Carrie Schoencbaum, Altorney st Law

IDNR Ficld Office #2 Iowa. Department of Natural Resources
2300 15™ 5t SW Wallace State Office Bldg. 502 E. 9% Street
Mason City, LA 50401 Des Momes, Towa 50319-5034
641/424-4073 Ph: 5152810824
t of tog
1ows Depasiment of Natural Resoorces
Henmry A. Wallace Building

Des Moines, Jowa 503 19-0034

H. JURISDICTION
The parties hercby agree that this order is issued pursuamt 1o Towa Code section
455B8.175(1), which authorizes the Director to issue any order necessary to secuse
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compliance with or preveat a violation of lows {'ode chupter 455B, Division [T, Past 1, o
lowa Code Chapier 459 and the vales pramnigated or permils issued pursuam therete, and
Towa Cade section 455B.109 and 567 Jowa Administraive Code {LAC) chapter 10, winch
authorize the Directoc to assess admmisiralive penaltics.

Hi. STATEMENT OF FACTS

The pasties harehy agree fo the following smiement of facts:

1. Brad Bskick’s manure spplicaior cartification expired December 31, 2006, This
cestification was not rencwed wtil Pebruary 11, 2009, Despits the lapac in certification,
on January 22, 2009, My, Eslick lud-applicd manare 1o a frozen, soow-covered fiokl.

A Om Janusry 23, 2009, the Depariment roceived sn anonytnois complaimt nllogmg
that Mr. Belick was 1and applying mmwmre to a ficld near 2657 390M Strest, Dayton, lows
Thcwmplainmlwasmmmcdummemmrcmmtinwpm!ndﬂwm will
run off when the snow melis.

3. O Fobhruary 9, 2009, Eric Wikinnd sod Dale Adams, Ravirommenial Specialists
with the Depariment, conducted a complaint mvesligation. Once on site thay cbagrved
Mmﬂhmﬁeﬁeﬂmﬂﬁn;anmbyﬁhmmmcmaﬂebﬂmm
Sireet. Mr. Wiklund and Mr. Adams met with My. Balick who staicd that he and Charles
Toymhndappiiedmmlnﬂwﬁddinfmmyufmﬂﬂmh:mamﬁﬁnd
mannre epplicator. Swtpluwmﬂnoucdndau}urmdﬁhhhmdmlhamﬂhidcnf
390™ Street, the sample water bad a sirong manure odor. This ditch flows 1o a tile intake
which discharges %o BlufF Creck, a tributary of the Des Moines River. Theat aamples
wern scit bo the Univenily of Tows Hygienic Labovatory for analynis The resulix
indicate that mamme eniered the road ditch; the results arc as follows:

Pebrasry, 9, 2009:
Sample Location: Road Ditch, time of sample 12:00 pm
Biological Oxygen Demand Five Day (BODs): 180 mg/L
Total Suspended Sofids (TSSX 110 mg/L,
Total Kjcldahl Nitrogen as N (TKN): 41 mg/L
Ammonia N: 31 mg/L
Nitrate + Nitritec .75 mg/L
E.Coli: 700 conc/100 mL

4. chbmaryiﬁ,zﬂm,duﬁngntdophummvwmimbchmthuﬁnkmd
Mr. Wiktond, Mr. Eslick stated thet he let his manurc spplicator conification lag because
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e did not haul manure in 2008. A Notice of Violation was sent to Mr. Eslick for the
above discussed violatsona.

IV. CONCLUSIONS OF LAW

The partics hereby agree to the following conclusions of law:

1. Towa Code section 459.103 pmwduihlltheﬂnmnmnmﬂlmcmmmm
{Commission) shall adopt rules relsizd to the cosstruction or opdration of animal feoding
operations, including permit and rimi mum matare coptrol requircments, The
Commission hes adopted such rules a1 567 1AC chapter 65.

7. $E7LAC 65.19(1) states a commercisl Arayy sevvios, 4 commercral MARLLS
wﬁmrcprm:uﬁvcmamnﬁmmﬁtcmmmqwﬁmﬂulmapﬂydrya
tiquid manure to Land, uniess the pesson is ceriified. Mr. Ealick was nol a cartificd
Walhﬁmeofﬂw]mmyappm. The shove-mentioned facts indicate
violations of thia provision.

3 SGTIACﬁS.Z(S)EtNmﬂmﬂnmhﬂmmhvdufmmmmtmlfwu
comfinement fen&msmimﬂnﬂbcﬂnrﬂmﬁmnfnﬂmmumpmduc&d in the
comfinement enclosures between periods of mamurs application. [n no case skall manure
from 2 confinement feodimg operstion be dischargad dircetly imo 2 water of the state or
into a tile line that diecharpee w0 waters of the state. Mr. Ealick land-applicd mamire,
which resabied in a memre discharge fioom the field to a tils intake. The shove-
mentioned facts indicste a violation of this provisioe.

4, ﬁ?ﬂcﬁs.z(ﬂmmﬂmﬂlmmmmmmmﬁmﬂfmum
or its manwre control facilities shall be land-apphed in a masncr which will not cause
surface o proundwater pollution. Mr, Bslick land-applicd mewms, which resa¥el in a
manae discharge from the Held 1 a tile intuke. The shove-mentioned facts indicaiz a
viplation of this provision.

5. 567 IAC 61.3(2) provides gencral water quality criteria and prohibits digcharpes
that will produce objectionsble color, odor or other sesthetically objeclionable
conditions; settlc to form shudge deposits; interfere with hvestock wering or are toxic
o mnimal or plant hife Wrmmumcezmmmmafmnemﬁ
from the fiedd and noted a masre odor at the ranoff localion. The above-facts disclase a
vinlation of one o1 move of these criterin

6. Wwa Code section 4558, 186 prohibits the discharge of polhalanis iuto waver

of the state, except for adequatcly treated polisiants discharged purmsand o apomil
igsued by the Departmant. Department Field Office 2 found evidence of the dhscharge of
unireated pollutants inio waicrs of the stae. The shove-facts indicate  vielation of this
pmvision
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V. ORDER

THEREFORE, the Department orders and Mr. Eslick agrees to comply with the
following provigions in ovder (o ceass, abate, and redvesa the above-cited violations:

1. Mr. Eslick shali be prperly cortified o haul, apply or otherwise handle manure;

2. Mr. Exlick shal] spply mamac in o manmer (hat will tot cause surface or
groundwaier pollution in the future; and

9 Wy Halick shall pay a penalty of $2,500.00 in compliance with Lha following
plan;
$831. 34 due on July 30, 2009;
$£33.13 due on August 30, 2009; and
$833.13 due on Septcmber 30, 20009;

1 any of the shove payments are not roceived in sccordance with the scheduled dates,
the remainder of the penatty shall be dus mnmediatcly. Failure to pay the ponalty in full
may result in referal to the [owa Attorney General’s Office or to the lowa Pepartment of
Revenue and Finance.

VI. PENALTY

1.  lowa Code wction 4558.191 authorizes the asscasnent of civil penaltics of up 1o
$5,000.00 per day of violstion for esch of the water qualy violations imvolved w this
matter,

2. {owa Cods scction 455B.109 authorizes the Commiasion to establish by mile a
schedule of ¢ivil poealtics up to $10,000.00, which may be asacascd admimatratively.
The Conmmission has edopted ihis schedule with procedures and criteria for assesgment 0f
peneliies in 567 1AC chapter §40. Pursuant to these rales, the Departmsnt has determined
that the moar effective and efficient means of addressing the above-cited violations is the
issuance of an sdministrative consent order with ah adminigtrative penalty. The
adminisirative peszlty asssascd by this administrative coasend ovder is 32,500.00. The
adrpinistrative poaalty is determined in eccondance with the following:

Economic Pencfit — Becaas the fee sssocialad with manure applhcalion
certification was cventually paid by Mr. Eslick, at this timc, the Department hag decided
not to azsens a penelty for this facter.

Gravity of the Violation - Onc of the factors 1o be considered n delermining the

gravity of & viclation is the amount of penalty nulhorized by the lowa Cnde for that type
of vinlalion. As indicaled above, substantial civil penalties are autharized by seatube.
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Despite e high penalties authorized, the Department has deoided to handle the
violations administratively at this time, as the most equilable and officieny mewns of
resolving the matier. The violatians cited in thic order threaten the integrity of the
rcgulstory program hecause compliance with the regulations  requiked of all persons in
this state. Theyc waa a release of manure that cansed water quality violstions.
Additionally spplymy manuse withowt proper cortification mcreases fhe risk of a manure
discharge and damage (o the cavironment. Bascd on the sbove considerations, $250.00 is
asacsged for the water quality violations und $1,000.00 is asscssod for e cortificmtion
violations for a total of $1,250.00 assesged for this factor.

Culpability — All masurcs spplicators have & duty 1o romain knowledgeable of the
Dcpamﬂn'srequm:mdtuhzlmmtcpmhabilitytlmma&rmndnmismbjmt
to the Departmenl’s rulcs. Mr. Eghck shoald have boon aware of the increased risk of
poliution du to the application of anures on frozen grown]. Additionslly, Mr. Eslick
failed to ensure that he was properly cortificd. Based on the above considerations,
$1,250.00 is assesscd for this factor.

VIl. WAIVER OF APPEAL RIGHTS

Towa Code section 4558.175 and 561 1AC 7.5(1), as adopied by refercace by 567 LIAC
chapter 7, authorize a writlen notice of appeal 1o ihe Commizgion. This orler 18 antored
inid knowingly by and with the consent of Mr. Eslick. By signeture to thiz ovder, all
rights i appcal this order @e waived.

Vill. NONCOMPLIANCE

Compliance with sectios V of this oyier constitwics full sstisfaction of all roquircosnts
pertaining to the violations described m this ordor. Failure o counply with this order may
result in the inmposition of administralive pansitics parsusnt 1o =n adriniatrative ander or
referral to the Attomey General to oblain injusctive relief and civil penaltics pursuam to
lowa Code secticn 455B.191,

. Dt s Y

Brad Eslick

77 @/ Dated this 255 day of
A LEOPOLD, D R

IOWA DEPARTMENT OF NATURAL RESOURCES . gaéf , 2009.

Brad Pslick, Field Office 2, Carnie Schocncbawn; Eric Wikhmd, LC.1., & LC.6.0



