IOWA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE ORDER

IN THE MATTER OF:
ADMINISTRATIVE ORDER
Fredericksburg Farmers Cooperative 2009-WW- [l

110 North Jefferson 2009-HC- 07,
Fredericksburg, 1A 50630 2009-AQ- 18

I. SUMMARY

This Admimsirative Order (Order) requires Fredencksburg Farmers Cooperative {FFC) to take
the following actions: conduct a site assessment for ammonia; crcate and implement a Spill
Preventicn Conirol and Ceunter Measure Plan; implement employee training and create a
prolocel requiring testing of all wash water for ammonia and other chemicals prior to discharge;
pay $40,690.75 in fish restitution; and pay $10,000 in an administrative penalty. See Section V
and V1 [or morc details.

Any questions rcgarding this Order should be directed to:

Relating to technical requirements: Relating to legal requirements:
Amber Sauser Tamara Mullen, Attomey
Iowa Dept. of Natural Resources FO#1 Towa Department of Natural Rescurces
009 West Main Suite #4 Henry A. Wallace Building
Manchcster, 1A 532057 Des Moincs, lowa 50319-0034
Ph: 563/927-2040) Ph: 515/281-8934

IL. JURISDICTION

This Order is issued pursuant to Iowa Code scctions 455B.134(9) and 455B.138(1) winch
authorize the Director to issue any order necessary to secure cempliance with or prevent a
violation of lowa Code chapler 455B, Division LI {air quality) and the rules promulgated
pursuant to that part; lowa Code section 455B.175( 1), which authorizes the Director 10 1ssue any
order necessary to secure compliance with or prevent a violation of Iowa Code chapter 4558,
Division III, Part [ (waler quality} and the rules promulgated or permiis issued pursuant thereio;
lowa Code section 455B.386, which authorizes the assessment of a penalty for the vielation of
notification provisions contained in lowa Code chapier 455B, Dnvision IV, Part 4 (hazardous
condition); lowa Code section 481A.151 which autherizes the collection of restitution cosis for
ham to wildlife; and Towa Code section 455B.109 and 567 lowa Admimstrative Code (ILA.C.)
chapter 19, which authonze the Director to assess administrative pepalties.
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III. STATEMENT OF FACTS

FFC is a full-service agncultural cooperative located in Fredencksburg, lowa.

On August 20, 2008 Department Field Olfice (FO) #!1 received a report of dead fish in the
East Fork Wapsipinicon River in Fredencksburg. Environmental specialist Amber Sauser
investigated that day. The Fisheries Bureau was also informed and began its fish count as
well.

Ms. Sauser noted dead fish under the HWY 18 Bridge and a nearby feot bridge. From there,
she proceeded upstream, amving al FFC. Whle visually inspecting FFC, Ms. Sauser noted a
pool of water near three bulk tanks approximately 10 feet from a sand pont well. Ms. Sauser
did not observe either an air gap device or a back-flow preventer between the tanks and the
well_ A strong ammonia odor was present and a field 1esi indicated high valucs of ammonia.

Ms. Sauser also noted mumerous storm water runoff channels flowing from this water pool
noriheast towards a creck which runs along the north side of FFC. This creek eventually
empties into the East Fork Wapsipinicon River. All of the munofl channcls contained white
residue and an ammonia odor; one was still wet. Waler and soil (ield test kits were positive
for amamonia.

Ms. Sauscr foliowed the still-wet storm water channel to the creck. Ficld tests indicated
ammonia in the soil along this route although the creek itsell came back negative. Dead
worms and larvac were seen on the creek banks. The entire area had a very strong ammornia
ador. Ms. Sauscr decided she would complete her testing the next day to allow the ammeoenia
io fully mix with the water and to avoid prolonged personal exposurc to the ammonia odors.

. Accordingly, Ms. Sauser contacted Mr. James A. Erickson, the FFC manager, to inform him
she would return on August 21, 2008 to continue her investipation.

On the morming of August 21, 2008, Ms. Sauser and Mr. Ericksen met at FFC. Mr. Enckson
stated that on Tuesday, August 19, 2008, FFC had dumped a 1,500-gatlon shuttle tank filled
with an estimated 600 gallons of water in order to winterize the tank; no pre-<lump lesting
had been performed. Mr. Erickson stated the ammeonia residue found in the vanous water and
soil locations may be the result of incidental venting from anhydrous tanks thronghout the

year.

Because rain was forecast for that day, Ms. Sauser urged Mr Enckson to mwnmediately
remove the conlaminaied soils from around the creek so as to not exasperale the fish kil
FFC did so by excavating the contaminated soil and vacuuming the tainted-water pools;
product from boih efforts were land applicd both at agrononme rates.



1OWA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORDER
Fredencksburg Farmers Conperative

9. Also on August 21, 2008, Ms. Sauser walked the creek upstream, away from FFC, 1o ensure
no other sources for the amumonia was presenl. The following localions were held tested, all
coming back ncgative for ammonia:

a. Interscetion of Plum Street and West Jackson Avenue
b. Bridge at 260" Strect
¢. Corncr of 260" Street and Ridgeway
d. 370-foot atrctch of bank from the bridge on Washington Avenue to FFC; testing
completed at a tile outlet north of the Aveka Plant, which is located on the east
gide of FFC.
No dead (sh or larvac were obscrved at any of the above locations. Ms. Sauser only noticed
dead fish and larvac starting at five feet below FFC’s storm water runoff area. Approximately
filty {eet Mirther downstream, dead fish were present.

10. Ms. Sanser and Mr. Erickson alsc discussed a large bum pile Ms. Sauser discovered on the
northwest edge of FFC contaiming wood remamns and mmiscellanecus plastic.  Mr. Erickson
said FFC primarily bums wood pallets to save landfill space and he had received a permit to
bum from the City of Fredencksburg. Mr. Enckson was informed that burning trade waste
{wood) and plastic was illegal and musi immedialely cease, regardless of the city-1ssued
permit. Upon following up with the cily, Ms. Sauser learned that the permit program had
already been cancelled.

11. Ms. Sauser also collected official field samples on August 21, 2008. The results of the
sampling were as follows:

Location Result for
Ammonia
Nitration
(NH;-IN}

Bulk-tank T8¢ mygL

water pool

Shuttle tank 50 ppm

relecase site

(soil)

FFC’s storm 9.0mgl.

water runoff

channet inlo

creek

Creek mouth 1.7 mg/L

(water)

Creek mouth 160 ppm

(soil}

| Creek [ 240mg/L |

12. Ms. Sauser and Mr. Mike Wade, also of FO #1, returncd to FFC on August 22, 2008, A
sample was laken of the excavated soil pile. The result of this sampling was 9.0 mg/L for
ammonia,
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13. The Departmenl’s Fisherics Burcan concluded its fish kill count on August 22, 2008. The
release of ammonia-tainted watcr into the East Fork Wapsipimcon River kilted 76,292 fish,
valued at $40,056.15 und required $634.60 in investigation costs, for a total of 540,69(.75 in
restitution. '

IV. CONCLUSIONS OF LAW

1. Towa Cede scction 455B.1806(1) and 367 T.AC. 62.1(1) prohibil the dischargc of “a
pollutant”™ into “*a water of the state™ unless 1t 15 released pursuant 1o a valid permit issucd by
the Dircetor. National Pollutant IMscharge Elmination System {(“NPDES”™) pcrmits arc
tssued to point sources pursvant o Towa Code seclion 455B.197 and 567 LA.C. chapter 64,
The Department has adopted federal effluent limitation standards by reference, and requires
compliance with additional standards when necessary to mcct applicable water quality
standards. See 567 T.A.C. 62.8(2).

2. A “pollutant” is defined in Towa Code section 455B.171(18} as “sewage, industnal waste, or
other waste.” Towa Code section 455B.171{135) defines “other waste” te includes, among other
things, “‘chemicals.” Therefore, ammonia-tainted water constitutes “other waste” dug to 1is
chemical components.

3. The East Fork Wapsipinicon River is a “watcr of the state” pursuant to lowa Cede section
455B.171{37) which defines the term to includc “any stream, . . . watercourse, waterway, . . .
drainage system, and any other body or accumulation of water . . . public or private, which
are contained within . _ . the slale . .. .”

4. FFC's release of ammoma-tainted water into the East Fork Wapsipinicon River constitutes a
violation of Towa Code section 455B.186¢1) and 567 LA.C. 02.1(1) .

5. Towa Code section 455B.173 states that the Environmental Protection Comrnission
{Commission) shall develop water quality standards which shall, at 2 minimum, maintain the
existimg guality of the water of the state. The Commission has done so in 567 LA.C. chapter
o1,

6. 567 LA.C. 61.3{2) states that all surface waters of the State “shall be free rom substances
attributable to wastewater dischurges or agncultural practices in concentrations . . . acutely
toxic te . . . animal life. . . .[and] [fJrom subsiances in guantitics which would produce
undesirable or nuisance aquatic hife.”

7. The ammonia-contaminated water released mto a water of the state resulting in a fish kill is a
violation of 367 LA.C. 61.3(2) .
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8. Iowa Code section 4558.386 and 567 LA.C. 131.2 rcquire a person “storing, handling . . . or
disposing of a hazardous substance™ to notify the Department and the loeal police departmoent
of the “occurrence of a hazardous condilion as soon as possible but not later than six hours
aftcr [its] onset . . . " A hazardous conditron 1s any siluation myvolving the “actual, immnnent,
or probable spilling, leakage, or release of a harzardous substance onto the land or water of
the state . . . which creates an immediate or potential danger to the . . . environment.” [OWa
CODE § 455B.38]1. A “hazardous substance™ includes any substance labeled as such under
the Clean Water Act (CWA), /4. The CWA lists ammomia as a hazardous substance. See 40
CFR.§117.3

9. Thercfore, FFC created a hazardous condition when it discharged ammenia-1amled water into
the covironment resulting in a fish kill. FFC’s failure to reporl ilms condition 15 a violation of
lowa Code section 435B 386 and 367 T A C 1312

10. lowa Code section 481A.151 states thal any person whao is liable for polluting water of the
state In violation of state law shall be required to pay restitution for any resulting injury to
wild ammals. This seclion authorizes the Natural Resources Commission (NRC) to adont
rules apphcable to the method of calculating restitution assessments and authorizes the
Department to recover lhese restitution assessments throuph contested case procedures under
Iowa Code chapler 17A. The NRC has adepted these rles in 571 LA.C. 113, 567 LA.C.
133.6 also requites compensation for damages to natural resources, including fish loss.

11. The above-stated facts and conclusions ol law sct out that FCC has polluted water of the state
in violation of state faw. Accordingly, 57! TA.C. 113 and 567 LA.C. 133.6 anthorize the
Department to collect $40,690.75 in fish restitution.

12. Towa Code section 455B.133 provides that the Commission shall cstablish rules governing
the guahty of air and emission standards. Thc Commission has adopted 567 LA.C. 20
through 35 relating to air quality.

13. 567 LA.C. 23.2(]1) prohibits any person from allowing, causing, or permitting open burming
of combustiblc materials, except as provided in 567 LA.C. 23.2(2) (vanances) and 23.2(3)
{cxemptions).

14. At no timc did FFC seek, nor was it ever granted, a vanance to hum trade wasie or plasiic
pursuant to 567 LA.C. 23.2(2). Nor do the matenals in this case qualify as beng exempt
under 567 LA.C. 23.2(3) as trade waste {wooden pallets) and plastic do not fall within any of
the enumerated categonies. Accordingly, FFC's burming 1s a violation of 567 LA.C. 23.2(1).

V. ORDER

THEREFORE, the Department herehy orders FFC to do the following
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1. FFC shall conduct a site asscssment for ammonia pursuant to a plan approved by the
Department in the area including the sand-point well near the bulk tanks identified above
within 60 days of receipt of this Order.

2. FFC shall create and implement a Spill Prevention Conirol and Counter Measure Plan
approved by the Department within 30 days of receipl of this Order to address proper
handling and storing of chemicals and chemical-tainted water.

3. FFC shall implement employee training and create a protocol within 30 days of receipt of
this Order that will require testing of all wash water for ammomnia and other chemicals
prior to discharge, and will also ensure that no discharge reaches a walter ol the state.

4, FFC shall pay to the order of the *“lowa Department of Natural Resources™ $40,690.75 for
fish restitution costs as described in this Order within 60 days of receipt of this Order.

5. FFC shall pay 10 the order of the “lowa Depariment of Natural Resources” an
administrative penalty of $10,000 within 60 days of receipt of this Order.

VL PENALTY

Towa Code scction 455B.191 autherize the assessment of civil penalties in Iowa Disinet Court of
up Lo 35,000 per day of viclation for the waler quality violations involved in this matter. Towa
Code scetion 455B.146 authorizes penalties of up to $10,000 per day for the air quahty
violations involved in this matter. Noncompliance with Iewa Code section 455B.386 subjects a
violator to a 51,000 penalty.

HAZARDOUS CONDITON VIOLATION: 51,000

Additionally, lowa Code sections 455B.109 authorizes the Commission to estabhish by nule a
schedule of civil penalties up to $10,000 which may be assessed admimstratively. The
Commission has adopted this schedule with procedurcs and criteria for assessment of penaltics.
Sce 567 LA.C. 10, Pursuant to this rule, the Department has determined thal the most cliective
and efficient means of addressing the above-cited violations is the issuance of an Order with a
penalty.

ECONOMIC BENEFIT: FFC’s cconomic benefit can be calculated bascd upon costs saved
from its nonconipliance. FFC saved costs associated with properly ireating and disposing of
contaminated water as well as those costs involved in paying for lzbor, hauling, and tipping fees
for properly disposing of trade waste and plastic. Therefore, $3,000 is assessed for this factor.

GRAVITY: The iliegal discharge of ammonia-contaminated water fiom FFC polluted both soil
and water, resulting in the death of more than 76,008 fish. Moreover, the release of this pollutant
into a water of the state also poses tisk to the inhabitants of Fredencksburg. Additionally, the
unregulated open burning of solid waste can pose dangers to human health and the environment
by releasing loxins and particulates into the air.  Finally, tax dollars were expended to
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investigate, document, and respond to the illegal discharge, resulting fish kill, and open buming
violations that are the subjeet of this Order. As such, $3.000 is asscsscd for this factor,

CULPABILITY:  All of the violations at issue m this Order were casily avoidable with
minimal diligence: FFC could easily have educated itself regarding the statc’s open burning
laws and could have conducted simple pre-disposal testing of wash watcr to cnsure no
contaminants were present. FFC’s failure to take these nunimal precantions resulted in scvere
damage to the State’s aquatic wildlife and threatened public health.  Accordingly, $3,000 is
assessed for this factor.

VI, APPEAL RIGHTS

A written Notice of Appeal may be filed with the Director within 30 days of your receipt of this
QOrder. A contested case hearing will then be commenced pursnant to lowa Code chapter 17A
and 561 LA.C. 7. You may contact Tamara Mullen, attorney for the Department, at (513) 281-
2934 for morc information regarding appeal procedures and resolution of this Order.

VIIL. NONCOMPLIANCE

Compliance with Section V of this Order constitutes full satisfaction of all requirements
pertaining Lo the violations described in this Order. Failure to comply wath this Order may result
in the imposilion of administrative penalties pursuant to an administralive order or referral to the
Attomey General 10 obtain injunctive relief and civil penalties pursuant to Jowa Code scctions
455B.146, 455B.191 and 4558.391.

Padricie. paeTiaRDAtEOPOEB, DIRECTOR | DerU™y
L. /44y 1OWA DEPARTMENT OF NATURAL RESOURCES

——
Dated this 217 _ day of aréub&_ , 2009

Fredericksburg Farmers Cooperative: Joe Sanfilippo; Dennis Ostwinkle; Amber Sauser;
Tamara Mullen; LC.1 and 6{a); 1V A and G; VIL.C.1



