I0WA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORDER

IN THE MATTER OF: ' '
ADMINISTRATIVE CONSENT ORDER
BRIAN RIESBERG NO. 2007-AF0-29

Facility 1D# 64296
Carroll County, Iowa

TO:  Brian Riesberg
27264 Hawthorne Avenuse
Carroll, Towa 51401

L. SUMMARY
This administrative consent order is entered into between Brian Riesberg and the
lowa Department of Natural Resources (DNR) for the purpose of resolving the issves
surrounding a manure discharge at Mr. Rieseberg’s facility. In the interest of avoiding

litigation, the partics have agreed to the provisions below.

Questions reparding this administrative consent order should be directed to:

Relating to technical requirements: Relating to_legal reqguirements:

Thad Nanfito, Field Office 4 Kelli Book, Attorney for the DNR
lowa Drepartment of Natural Resources Iowa Department of Natural Resources
1401 Sunnyside Lane 7900 Hickman Road, Suite 1

Atlantic, Towa 50022 Urbandale, lowa 50322

Phone: 712/243-1934 Phone: 515/281-8563

Pavment of penalty fo:

[Mrector, lowa Dept. of Natural Resources
Wallace State Office Building

5032 East Ninth Street

Des Moines, lowa 303 190034

Il JURISDICTION

This administrative consent order is issucd pursuant o Towa Code section
43513.175(1) which authorizes the Director (o 1ssue any order nocessary 1o securc compliance
with or prevent a violation of Iowa Code Chapter 4558, Division 111, Part 1, lowa Code
Chapter 459, Subchapter 111, or 2003 Towa Code Supplement Chapter 4394 and the rules
adopted or permits issued pursuant thereto, and Towa Code section 455B.103% and 567 lowa
Administrative Code (IAC) chapter 10, which authorize the Director to assess administrative
penalties.
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II. STATEMENT OF FACTS

1. Bnan Riesberg owns and operates an open feedlot for hogs as well as two
confinement buildings. The facility is located at 27264 Hawthorne Avenue, Carroll, [owa
(Section 32, T8IN, R35W, Carroll County, lowa). The facility has a combined animal
capacity of approximately 730 ammal units {340 animal units for the feedlot and 390 animal
units for the confinements).

2. On Foday, December 16, 2005, DNR. Field Office 4 received an anonymous
complaint stating manure was flowing into Brushy Creek. DNR Field Office 4 began the
investipation the evening of December 16, 2005, Manure liguid was present in Brushy
Creek. Due to darkness, the investigation was suspended unti Monday, December 19, 2003,

3. On December 19, 20035, DNR Field Office 4 continued its investigation. DNR
Field {ffice 4 personnel obscrved dead fish, specilically carp, in Brushy Creck at the
crossing of State Highway 71. DNR Fishenes were contacted regarding the fish kill.

4, Over the course of next two weeks, DNR Field Office 4 continued the
investigation. ‘The investigation included (1eld observations, photographs, and collection of
samples. During the investigation manure was tracked upstrcam of Brushy Creek and to Mr.
Ricsherp’s facility, Ou Decemmber 30, 2005, manure solids from Mr. Ricsberg’s facility werc
found in a tributary of Brushy Creek. DNR Field Office 4 staff observed a manure stockpile
at Mr, Riesberg’s facility with the pit from one confinement building overflowing. The
manure was followed to the tnbutary. A marmade ditch was observed that directed the
matiure toward the tributary. On January 3, 2006, DNR Ficld Office 4 visited Mr. Reisberg’s
facility and took photographs of the manure entering the creck. Mr. Reisberg was required
by the DNR Field Office 4 stafl 1o stop the manurc solids from entering the creek. Mr.
Reisberg stated he might use a dint berm or stalk bales as interim measures of stopping the
manure.

5. Om January 18, 2006, DNR issued a Notice ol Violaton to Mr., Reisberg tor
the violations noted during the investigation of the Brushy Creek fish kill. The letter cited
waier quality and prohibited discharge violations. The letter included a copy of the
inspection report. Mr. Reisberz was required to make every effort to prevent mamure from
his facihity from reaching a water of the stale.

a. On January 31, 2006, Mr. Riesberg contacted DNR Field Office 4 and
informed the staff he had cleaned up the manure. Mr. Ricsberg was advised to contact lowa
State Extension or NRCS regarding the necessary manure controls that were needed at the
facility. On l'cbruary 13, 2006, Mr. Riesberg informed DNR Iield Office 4 a representative
from lowa State Lxtension would be visiting the facility on March 1.
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7. On February 10, 2006, DNR Field Office 4 statf visited Mr. Riesherg’s
tacility 1o conduet a follow-up inspection. During the visit, DNR Field Otfice 4 statf
observed stockpiled manure solids and manure liquids trom the open hog lot that needed to
be moved or land applied to avoid another discharge. In a letter dated February 27, 2006,
DNR Field Office 4 provided Mr. Riesberg a summary of the February 10 visit. Mr.
Riesberg was required to remove and land apply all of the liquid manure from the open lot
and notily the lield office by March 15, 2006. Mr. Riesberg was also required 1o scrape and
either land apply or restack the solid manure that had flowed dewn hill. The solid manure
was required Lo be stored in an area that limits the possibility of runoff. DNR Field Office 4
was to be notified by March 15, 2006, that the solid manure had been moved.

g On March 2. 2006, Mr. Riesberg informed DNR Field Office 4 that lowa State
Extension bhad not visited yet. 1le did state that the manure had been cleaned from the
shallow pit of the open fot. This was confirmed by a DNR Field Office 4 visit on March 22,
2006.

O, On June 12, 2006, DNR Field Olfice 4 visited Mr. Riesberg’s facility to
conduct a follow-up inspection. At the ime of (ke inspection, lowa State Exiension had
visited in April 2006 and Mr. Riesberg was waiting on the recomnmendations from NRCS.
During the visit, the open lot was not populated and Mr. Riesberg was uncertain as to if it
would be populated.

10. On July 3, 2006, DNR Field Ciice 4 sent Mr. Riesberg a Iciter regarding the
June 12, 2006 visit. Mr. Riesberg was informed the discharge to Brushy Creck had not been
resolved and the matter was being referred to DNR Legal Services for possible enforcement.
Mr. Riesberg was also required to submit a National Pollutant Discharge Elimination System
(NPDES) perimit within 90 days from receipt of the letter. The letter explained why M.,
Ricshberg’s facility necded an NPDES permit. Mr. Reisberg reeeived the letter on July 1),
2006, The NPDLS permit application is due October 9, 2006. To datc the NPDES permit
application has not been submitted.

L. As of the date of this administrative consent order, Mr. Riesberg is in the
process of selling his lacilily. See Aftachment A. Mr. Riesberg will have no involvement 1s
the operation of the facility.

V. CONCLUSIONS OF LAW

1. 2003 [owa Code section 439A 401(1)and 567 LAC 63.101(1} require the
minimum level of manure cantrol for any open leediot shall be the removal of settleable
solids from the manure prior to discharge into a water of the state. DNR Field Office 4
obsuerved manure solids from Mr. Riesberg’s facility in a tributary of Brushy Creek. The
above-facts disclose a violalion of this provision,

L
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2. lowa Code section 455B. 186 prohibits the discharge of pollutants into water
of the state, except for adequately treated pollutants discharged pursuant to a permit from the
DNR. A permit has not been 1ssued for this facility and DNR Field Office 4 lound evidence
ol the discharge of untreated pollutants into waters of the state. The above-facts indicate a
violation of thig provision.

3. 567 [AC 61.3(2) provides general water quality criteria and prohibits
discharges that will produce objectionable color, odor or other aesthetically objectionablc
conditions; settle to form sludge deposits, interfere with livestock watering; or are toxic to
amima! or plant life. DNR [field Office 4 observed manure solids from Mr. Riesberg’s
facility 1o a tnbutary of Brushy Creek. The above-facts disclose a violation of onc or more of
thesc entena.

4, Iowa Code Section 439.311(1) and 367 IAC 65.2(3) state the minimum level
of manure control for a confinement feeding operation shatl be the retention of all manure
produced in the confinement enclosures between periods of manure application. In no case
shall manure from a confinement feeding operation be discharged directly into a water of the
statc or into a tile Ling that discharges to waters of the state. DNR Field Office 4 observed
manure from Mr. Riesberg’s facility in Brushy Creek. The above-lacts disclose a violation
of this provision.

3. Regarding the open fecdlot portion of the Riesberg operation 567 TAC
65.103(1} provides that the Department may evaluate any animal-feeding operation that is
not defined as a large or medium concentrated animal feeding operation {CAF(Q) and
designate it as a CAF'O if, after an on-site inspection, it is determined to be a significant
contributor of manure or process wastewater to waters of the United States. 567 IAC
63.103(3) requires the owner or operator of a designated CAFC to apply for an NPDES
permit no later than 90 days after receiving written notice of the designation. Reparding the
confinement portion of this operation, 567 IAC 65.5 provides that the DNR may evaluate any
ammal-feeding operation to determine if manure from the operation: is being discharged into
a water of the state and the operation 15 not providing the applicable minimum level of
manure cotitrol; 15 causing or may reasonably be expeciled 10 cause pollution of a water of the
state; or is causing or may rcasonably be expected to cause a violation of state water quaiity
standards. 1t any of these conditions cxist, the operation is requured, upon notification from
the DNR. to apply for an operation permit (subjcct to animal capacity limitations) and
institute necessary remedial actions to climinate the conditions. Based on the {uregoing [acts
and conclusions, the DNR further coneludes that one or more of the above-desenbed
conditions existed at this facility and that the Ricsberg operation is a designated CAFO.
Therctore, Mr. Ricsberg 13 hereby notificd that he must apply for an NPDES permit as
required by 567 TAC 65.5 and 65.103(3) 1f the facility 18 not sold by March 1, 2008 or it he is
still invobved in the operation of the facility as of March 1, 2008.
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V.  ORDER
THEREFORE, the DNR orders and Mr. Riesberg agrees to do the following;

1. If the facility is not sold by March 1, 2008 or if Mr. Riesberg is still invelved
in the operation of the facility of as March 1, 2008, Mr. Riesberg shalt submit
an application for a NPDES permit as provided in 567 LAC 65.6(7) and
63.104(7) and thereafler provide all information and take all actions necessary
to obtain an NPDES permil; and '

2 Mr. Riesberg shall pay i1 penalty of $9,500.00 to the DNR within 30 days of
the completion of the sale ol s lacility, but no later than March 1, 2008.

VI.  PENALTY

1. Iowa Code sections 439,603 and 455B. 191, and 2005 Iowa Code scetion
4594 502, authorize the assessment of civil penalties of up 1o $5,000.00 per day of vialation
for each of the water quality violations invalved in this matter.

2 lowa Code scetion 455B.109 authorizes the Environmental Protection
Commission (Commission) to establish by rule 2 schedule of civil penalties up to $10,000.00,
which may be assessed admimstratively. The Commission has adopted this schedule with
procedures and criteria for assessment of penalties in 567 TAC chapter 10. Pursuant to these
rules, the DNR has determined that the most etfective and efficient means of addressing the
above—cited violations is the issnance of an administrative consent order with an
administrative penalty. The administrative penally assessed by this administrative consent
orderis $10,000.00. The administrative penalty is determined in accordance with the
lollowing:

Economic Benefit — Failure to properly contain all manure has allowed Mr. Riesberg to
save ume and money. By failing to install the proper manure controls prer Lo the discharge,
Mr. Riesberg has gained an economic advantage over producers who installed the proper
manure controls. Therelore, $500.0 ts assessed for this factor.

Orayity of the Vieolation — Cne ol the faclors to be considered in determining the gravity of
a violation is the amount of penalty autharized by the Iowa Code for that type of violation.
As indicated above, substantial civi] penalties are autharized by statute. Despite the high
penalties authorized, the DNR has decided to handle the violations administratively at this
time, as the most cquitable and efficient means of resolving the matter. Actual harm to the
environment was documcnted by visual and ollactory observation of impact to Brushy Creek,
including dead fish. Multipie rule or statutory provisions were violated including discharge
1o waler of the state, failure to maintain the minimurn manure controls, and violation of water
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quality standards. The violations threaten the integrity of the water quality program.
Additionally, a large amount of DNR staff time was cxpended in investigating the Brushy
Crezk fish kitl. Therefore, $1,600.00 {5 assessed for each of the {our violations ciled in this
administrative consent order for a total of $6.400.00 for this factor.

Culpability - All ammal feeding opcration operators have a duty 10 remain knowledgeable
of the DNR’s requirements and to be alert o the probability that the operator's conduct is
subject to DNR's rules. From the visits to Mr. Riesberg’s facility it is apparent the facility
had prior manure discharges. There was a channel that followed a path from the continement
buildings to the creek. Mr. Riesberg failed to install proper manure control for the leedlot
and failed to properly maintain the storage basin for the confinement buildings. Based on the
abave considerations, $2,600.00 is assesscd for this factor.

¥il. WAIVER OF APPEAL RIGHTS

This admimsirative consent order is entered into knowingly by and with the consent
of Brian Riesberg. For that reason, Mr. Riesberg waives the rght te appeal this
administrative consent order or any part thercof.

VI, NONCOMPLIANCE

Fallure to comply with this order, including failure to timely pay any penalty, may
resull in the imposition of further administrative penalties or referral to the attorney general
to gbtain injunctive relief and civil penallies purseant to [owa Code section 435B.191.
Compliance with Section “V. Order” of this administrative consent order constitutes iull
satisfaction of all requirements pertaining to the specific violations described in Section “TV.
Conclusioms of Law” of this administrative conseut order. The DNR reserves the right o
bring enforcement action, including penalties, or to request that the attorney general initiate
iegal action to address other violations not described in Section “IV. Conclusions of Law™ of
this adminisirative consent order but which may arise from the facts summarized in Section
“1il. Statement of Facts” of this administrative consent order. DNR specifically reserves the
right to pursue cnlorcement action, including penalties, for any current violations not

specifically citedn this order,
Dated this i;i _day of
_ Ochewts 2007

\ﬁ A -, /ea—-:dl—r DaﬁeZhia day of

BRIAN RIESBLERG vy 007,

1ARD A. LEOPOLI?
Iowa Departrocnt of Natural Resources

164296, DNR Field Office 4; Kelli Book; Ken Hessenius: EPA; VI T, VIIT.D .3 a,
VII.D.1.a



ATTACAMENT A

Juscph L. Hatbur THIS FORM, CONSULT *{UR LAVWYER

THE HIWikh STATE BAR ASSCICIATION
CIMCtal Fosdm Ma_ £51

OFFER TO BUY REAL ESTATE AND ACCEPTANCE

To Brian Riesberp . Boslbers:

i HLEAL ESTATE DESCRIPTION. The Buyers affer la buy real es1ate un Coarrafl Counly,
Iowa, dascribed as Tolfows
Arechangalar [0 acre parcel containing the building site in the W 02 3W 1M MW 1/ Section 32, Tawnship 83 Morth,
Ranpe 33 WesLaf the Sih M6, Carredl County, Tow)

including al! kuildings, house, staicoery equipment including pates, feeders wnd waterers

with any easements and appunenan! servlenl cstates, bul subjeat io the foliowing: a any zoning and other ordinances, b. anv cavenants &f
recard, ¢ any eascmors af record for pubilic wlilities, mads amd highweays, and o, fconsider: liens, mineral fighls; other casements; inlerests
ol oEhers )

designaled The Real Estate, provided Bwyers, ot possesslon, ore permilled 1o maks the [dlowing use af the Real Estate:

2. PRICE. The purchase price shall be § [ 75.000.00 , payable m Carrull County lawa,
as frllgws:
Nothing Jown, Balance the [aer of delivery of abstract showing merchantabie (itle and warranty deed or -30-2007,

3. REAL ESTATE TAXES. Selers shalk pary
prorated to date of possession

aral any unpaid Jeal cstate laxes payabda in pAor years. Buyers shall pay ail subsequent resl esiate 1axes. Ary mpoaralion of real estate \axes
on Lhe Real Estale shalk be based upon such laxes for the year currently payable unkess the panes s1e othanwise,

4 SPECIAL ASSFSRMENTS )
a. Sellers shabl pay all speclal Assessrgnls which an a lion on (e Real Estale as of the dale of acceplance of 1s affor.
b. IF & 15 STRICKEM, then Selters shalf pay afl installmenis of special assessments which arg 2 fien o0 (e Real Exlate snd, if not paid,
would Become deluwquent during Ihe calendar pean this offer is accepled. and all prior inslaliments thereod.
c. All pther specixl ascgssmeanls shall be paid by Doyers.

3. RISK OF LOSS AMD INSURAMNCE. Risk of lass prior 14 Seller's delivery of pessession of the Beal Calate 1o Boyers shall e a5 foliows:
i a. M nsk ol 1085 SRl remann with Sellers untl possession of the Real Esiate shall be delwencd 19 Buyers,

o M B 0 5 TR0 5 Ar S L o0 . S 3K N X A TG DN M L T B e T e, M P
O M RSO DO T X OBV UROT SC0 S0 XIOIOI00N MERLBEENSOIESIBENSAN T 0N IR0 M SO ICR T AT DNG Xt
HOCECO it HrW (eI XM GE 0 KNG NN MR IO I T M MO DTATOie ek DY e oM anep i,
i M Tt RO 0 Bl o sudrlpern g

B CARC AND MAIMTEMAMCE The Heal Estale shiall e preserved inots present condion amd dehvered alack at e e possesaicn =
debvieied 1o Buyers, grovided, however, it & a s slncken and there is loss or destioction ol all or ary part of |he Resl Cstale from ciruses
covered by the insurance maintained by Sellars, Bupers agree to accept such damaged or destroyed Real Estale lgathar with such
ATUFANCE Aroceeds in ey of the {eal Extale in ils present eondition and Sallers shalt not be requred 10 repar or replace same.

O 1M lowea 5130 1d7 s ium 2005 163 OFFCR TO LY REAL ESTATE AND ACCEPTANCE

LA DL Aewised Jing 2005




7. POSSESSION, I Buyars timnk perform afll obligations, poszession of the Real Estate shall be delvered to Buyers on

0-30-07 , with any adjustments of rent, Insurance. and Interext to be made as of the date of
transfer of poasession.

B. FIXTURES. alt property thal imegrally belongs to o is par of Ihe Real Estate, whether altached ar delached, such as light fixtures,
shades, rods, blinds, awitings, windows, storm doors, screéens, plumbing fidures, waler heaters, waler soffengrs, automatic Dedting
cauepinenl, ar candifiomng equipmenl, wall 1o wall carpeting, bwilt-in items and electncal zendce cable, oulside telewizeit towers and
Anlanna, tencing, gates and |Andscaping shall be consldered a part of Raal Estale and inciuded intne sale excrpl (Songioer; renlal iems,)

4. USE OF PURCHASE PRICE. At ke of setdement, funds of the purchase price may be wsed o pay laxes and other ligns and o
acnuire oulstanding inlorasts, if any, of others.

1M ABSTRACT AND TITLE. Sallers, al thes expense, shafl promplly obtain an absiract of title 1o the Real Eslale conlingd thraugh the
date of aceeplance af this alfer, a1l defiver it to Buyes for examingbon. Bt shall show merchaniabie tifle in Seliers in confomity with this
agreemenl, 1owa law and Title Standards of the lowa Slae Bar Associalian, The absiract shall became the property of the Buyers wher the
purchage price i5 paid in ull. Sellers shall pay Ihe casts of any addilienal absiracting and lidle work due Lo any acl o omission of Salkers,
inCiuding transfers by nr e denin of Selles o thelr azsignees.

11. DEED. Upon payment of lhe purchase pnce, Seilers shall conwey the Real Eslate to Buyers or their assignees, by

warranty deed, free and ctear of all fiens, resincions, and encumiwances excepl as provided in 1, a, through

t. 8. Ary general warranhes of Gtle shalt exlend onfy o the Sme of acceplance of this offer, with spocial warrantles as to acts of Seflors
continuing op 1a ttme af delivery of the deed. :

12, JOINT TENANCY IN PROCEEDS aND IN REAL CSTATE. W Sellers, immediatety preceding acoeplancs of this offer, hold fitle Lo the
Real Estates i1 eanl lenasesy with full right of survivarship, 2nd The joink tenancy is not laler destroyed by operation of law or by acts of the
Sallers, then the praceeds of this sale, and any continuing or re¢aptwed rigis of Sallers inthe Heal Estate, shall bebong to Sellers as joinl
tengnts with full rights of sundvorship and not as tenams in commen; and Buyere, in the event of the dealh of either Sefler, Aprea 1o pay any

balance of the prics due Selers under Ihis contract to the surviving Seller end to sceept 3 deed from the surviving Seller consiztant with
paragraph 11,

13, JOINOER BY SELLER'S SPOUSE. Seller's spouse, if nad a litleholder immediawely preceding acceplance of this offer, executes this

coniract anly for e purposa af relingulshing alt rghts of dowet, romestiead and distributlve shares or in compllance wath Seclion 561.13 of
I Iowa Cade and agrees la axecute the deed or feal estate contract for this parpose.

14, TIME IS5 O THE ESSENCE. Time i3 of the essence i this colracl,

15. REMEDIES OF THE FARTIES.

a. I Buyers fail lo timely perfoom this contract, Sellers may farfeil o as provided in fhe lowa Code, and ail payments made shall be
terfeited or, a1 Seller’s optign, upan thiry days writlen nolice of inlention 10 accelerate the payment of the entire batanee because of such
taslurer {during which thirly days such failure is not corrected) Setlers may declare the entire balance Immediately due and payabis.
Thwraalter this conlrac may be lereclosed in equily and the Court may appainl a receiver,

b. IF Sellers fail to timety parfprm this contract, Buyers hawve the right Yo hawe all payments made returned to therm.

r Bupers and Selfers aizo are entilked W wilize any and all clher remedies or aclions at law or in equily availabte lo them and shall be
antillescd trs phtain juedgment for eosts and alormey fees as permitted by 3w,

16, STATEMENT A5 TO LIENS. If Buyers imlend Lo ossumie o 1ake subject to a lien on e Real Estale, Selleis snall furnish Buyers with
a writter shaterment from the bodder of such lien, showing the correc) Baiance dug,

17 SUBSEQUENT COMTRACT. Any real estate conlracl execyted in perfomance af this contract shall be on 4 form af the lowa State
Bar Associaion.

18. APPROVAL OF COURT. If the sale of the Real Exiale is subject 1o Count approval, the fiduciary ahalt prargly s.damit this contract Fad
such approval. I ihis contract is o 8o approved, it shall be void.

18, CONTRACT QINOING Ol SUCCESS0RS IN INVEREST, This coniract shatl apoy to and bind the succassos In interest of the
panties

20. CONSTRUCTION. Wards and phrazes shal be consfrued as in he singular or plural number, and as masculine, feminine or nauter
gender, according o the conkext.



21. TIME FOR ACCEPTARCE., If this offer is not acoepled oy Sellers cn or before
il ghall tecsme veid and an payments shall ba fepald 1o he Buyers

22 OTHER PROVISIONS. Attach Addondurm.
AlL household lumishings and machingry are nul included in this sale

" Setler 19 pay for sarvey,
Buyer responsible for water test and sephic and sewer

Clear title requiraments include no DNR special restrictions on this site

6}97}'({% i é;;;) J—Mﬂﬁ;w/
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Clated- 9-18-2007

@r’i@ ﬁj A_Qlk)-gt%

Ve o RICS'ZH:FE Buryer
THIE OFFER 1S ACCEFTED
.Jeller Brian Ricsberp, Sprsa

Spouse




